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....... The writ petition is accordingly disposed of directing the 1st respondent to
consider Ext.P3 representation submitted by the petitioner and take appropriate
decision thereon in the light of the law laid down by this Court in W.A.No0.1556 of
2021.....""
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As per Rule 37 (b) Part I Kerala Service Rules as amended by G.O.
(P)No0.211/2005/Fin dated 11/05/2005, in the case of officiating appointments from
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a higher time scale of pay to a lower time scale of pay, made in accordance with
the Special Rules applicable to such appointments, the officers officiating pay in
the new time scale is to be fixed at his officiating pay in the previous
appointment, if it is a stage in the new time scale or at the next lower stage, if it
is not a stage in the new time scale, the difference being treated as personal pay
to be absorbed in future increases. Since the appointment of Smt. K G Beena from
High School Teacher (Maths) on 35700-75600 to the post of Higher Secondary
School Teacher (Junior) on Rs.32300-68700 is by transfer, the basic pay drawn in
the post of High School Teacher (Maths) is to be protected on appointment in the
post of Higher Secondary School Teacher (Junior) on Rs.32300-68700 on her date
of joining the post in view of Rule 37(b) Part I Kerala Service Rules. Thus, her
basic pay drawn in the previous appointment was protected in the scale of pay of
Higher Secondary School Teacher (Junior) on Rs.32300-68700 and her first
increment in the post of Higher Secondary School Teacher (Junior) was sanctioned
on completion of one-year qualifying service in the scale of pay of Higher
Secondary School Teacher (Junior) on Rs.32300-68700 in terms of Rule 33 Part I
Kerala Service Rules. Govt Decision No. 4 below Rule 37 (b) and Government
Decision no: 1 (2) below rule 28 A Part 1 Kerala Service Rules, is not applicable in
this case as the appointment of Smt. K G Beena is from a higher pay scale to a

lower pay scale.

Government amended rule 37(b) to the effect that the pay of an officer
already in service appointed from a post on a higher time scale of pay to a post
on a lower time scale by direct recruitment will be fixed at the minimum of the
lower time scale, and if the appointment is a by transfer one made under the
Special rules to a lower time scale, he will be allowed protection of pay drawn in
the higher time scale. So the intent and purpose of the amendment made to rule
37(b) is that protection of pay should be denied only to direct recruitees. In other
words, even the scope for pay protection is narrowed down to appointments made
in accordance with Special Rules to lower time scale of pay. Also, G.O.
(P)No0.25/2025/Fin dated 05/03/2025 stipulates that in case of appointments from
higher time scale of pay to lower time scale of pay in accordance with Special
Rules, no re-fixation will be allowed as there is no lower scale with reference to

which re fixation can be sanctioned.

Fixation of pay due to an officer has to be made with reference to the pay
he had drawn immediately before such fixation. This principle runs through all
rules for fixation of pay such as rule 28, 28A, 37(a) and 37(b). A different
methodology cannot be adopted for 37(b) alone without sacrificing the basic tenets

in Kerala Service Rules. Moreover Honourable High Court of Kerala has upheld the
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amendment made to rule 37(b) by its judgement dated 05/01/2015 in WP(C)
27485/2008 which is as follows: "it is in the realm of policy of the Government to
laid down the recruitment rules. The wisdom of the Government in fixing different
norms and procedure for appointment cannot be questioned. The court cannot
substitute the wisdom of the Government for laying norms for recruitment. An
appointee cannot insist that his appointment should carry the same scale of pay,
which he was drawing in the prior service. If the appointee has chosen a different
service, it concludes that he has relinquished the pay, which he was drawing in
the prior service. The wisdom of choosing different service is in the field of choice

of the employee concerned.
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"It is in the realm of policy of the Government to laid down the recruitment
rules. The wisdom of the Government in fixing different norms and procedure for
appointment cannot be questioned. The court cannot substitute the wisdom of the
Government for laying norms for recruitment. An appointee cannot insist that his
appointment should carry the same scale of pay, which he was drawing in the
prior service. If the appointee has chosen a different service, it concludes that he
has relinquished the pay, which he was drawing in the prior service. The wisdom
of choosing different service is in the field of choice of the employee concerned."
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