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GOVERNMENT OF KERALA

Abstract

Health & Family Welfare Department - Order dated 19.03.2020 of the
the Hon'ble Kerala Administrative Tribunal in OA No. 1385/2017
filed by Smt.Mariam Beevi.K.S, Junior Public Health Nurse Grade II -
Complied with Orders issued

HEALTH & FAMILY WELFARE (C) DEPARTMENT

G.O.(Rt)N0.2492/2021/H&FWD Dated, Thiruvananthapuram,
11/11/2021

Read 1 G.O(Rt) No.1252/2017/H&FWD dated 03.05.2017(Annexure
Al)
20rder dated 19.03.2020 of the Hon'ble Kerala
“Administrative Tribunal in OA No. 1385/2017 filed by
Smt.Mariam Beevi.K.S, Junior Public Health Nurse Grade II

3 Representation dated 29.07.2020 submitted by Smt.Mariam
Beevi.K.S, Junior Public Health Nurse Grade II

4 Letter No. FWA4-59134/2017/DHS, dated 04.12.2017 &
03.08.2021 from the Director of Health Services,
Thiruvananthapuram

5Order dated 16.03.2021 in OP(KAT)N0.73/2021 in OA
No.1387/2017

6 Letter No.A4-6175/2021/ dated 28.09.2021 of District
Medical Officer(Health),Kottayam.

7 Leave application dated 23.03.2015

8 Lettéer No. FWA2-33444/2021/DHS, dated 30.10.2021 of
Director of Health Services, Thiruvananthapuram

ORDER

Smt. Mariam Beevi K S, Junior Public Health Nurse Geade
I, Primary Health Centre, Parathanam Kottayam district filed OA No.
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1385/2017 before the Hon'ble Kerala Administrative Tribunal
aggrieved by Annexure Al order of the first respondent, ie
Government, which was issued in compliance of Order dated 17.05.16
in OA.754/2015 . The legitimate claim of the applicant was to
regularise period of waiting for posting from 30.08.2013 to 03.01.2014
as duty for all purpose and disburse the consequential benefits

2. The case is that Smt.Mariam Beevi JPHN Grade II was
sanctioned LWA for five years w.e.f 31.01.2009 for better employment
abroad. Thereafter on 30.08.2013 she reported for joining duty. The
posting orders ought to have been issued by the DMO Kottayam. But
she was issued posting orders only on 30.01.2014 for want of vacancy.
But she collected details of vacancies under RTI Act and found that
there were vacancies to accommodate her. Thereafter she sustained
injuries during the course of her work on 27.01.2015. She claimed that
the accident occurred during the course of her work and hence
claimed special disability leave. The DMO Kottayam rejected her
claim that there was no report to prove that the accident occurred
during the course of her duty. Hence he rejected the application for
special disability leave. Thereupon she approached the Hon'ble KAT
by filing OA 754 /2015, with the following prayers:

(i) regularise the period of waiting for posting w.e.f
30.08.2013 i,e the date on which she reported for duty cancelling the
~ unavailed portion of leave.
(ii) approve her request to grant special disability leave for
the period from 29.01.2015 to 10.03.2015.

3. The Hon'ble KAT disposed the above OA with a direction to
the first respondent i.e Government to hear and dispose the case.
Subsequently, as per the Government Order read as 1st paper
above,compliance order was issued wherein the period of waiting for
posting from 30.9.2013 to 29.01.2014 was regularized as extension of
LWA availed by her under Appendix XIIA Part I KSRs . As regards
the Special disability leave, the petitioner was directed to submit
application for eligible leave to Medical Officer, PHC, Parathanam ,
Kottayam. '

4. Aggrieved by the Annexure Al order the applicant filed OA
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1385/2017 wherein she claimed that the Annexure A1l order was
issued without consideration of the real issue but on the ;epercussion
of the earlier incidents. The Tribunal disposed the OA on
19/03/2020  directing the first respondent to issue necessary orders
within three months to the effect that the applicant was on duty for all
purposes during the period from 30.8.2013 to 29.1.2014. Further it was
also directed the third respondent(the Director of Health services)
shall pass fresh orders on the claim of the applicant for Special
Disability leave after giving an opportunity for hearing. Such orders
shall be passed within two months from the date of receipt of this
Order. Against this order, Government filed O.P KAT No.73/2021.
The Hon'ble High Court in the order dated 16.03.2021 in OP(KAT).
No.73/2021 ordered that "the Tribunal has shown good grounds for
interfering in the matter and therefore it may not be proper and right
to interfere in a matter like this. In the light of these aspects we find no
reasons to interfere with the well considered verdict of the Tribunal.
However we grant six weeks time to the petitioners in OP to ensure
strict compliance of the two separate dictums issued by Tribunal in
para No.12 of Ext.P4 order. With these observations the the OP was
dismissed". -

5. Though the direction contained in the order was to the 3rd
respondent, ( Director DHS), the sanctioning authority of Special
Disability leave is Government, it was decided to hear the applicant at
~Government level. Accordingly, the petitioner was heard in person
on 16.09.2021. In the meanwhile, the petitioner had filed CP(C)
No.55/2021 alleging non compliance of the directions of the Hon'ble
Tribunal in OA 1385/2017 and the Hon'ble Tribunal has ordered
personal appearance of the Ist respondent.

6. The application for special disability leave has been
examined in detail. As per rule 98 of Part I KSR, Special Disability
Leave is admissible only when an officer is disabled by injury
incurred in or in consequence of the due performance of his official
duties. As per ' Circular read as 4th paper above it has been clarified
that this leave will not be admissible if the injury is not associated
with the nature of work attached to the post one holds, even if the
accident occurs during office hours or in office premises. Smt.
Mariam Beevi.K.S, JPHN Grade 1, has applied for Special disability

v
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leave for the period from 28.01.2015 to 10.03.2015. But the incumbent
had not Submitted the report of the Controlling Authority cettifying
that the accident happened while she was on duty. More over, the
incumbent has not submitted the report of the Controlling Officer
certifying that injury occurred in consequence of the due
performance of her official duties. Special Disability Leave is
sanctioned only after examining the merit of the proposal based on
the Certificate issued by the Controlling Officer. As the Incumbent
has failed to submit the same, the application for Special Disability
Leave in respect of Smt. Mariam Beevi.K.S, submitted vide 7th paper
above cannot be considered and hence rejected.

7. It has been clarified in Circular dated 20- 03-1990 that
when an employee rejoins duty requesting to cancel the unavailed
portion of LWA under Appendix XII-A, Part I, the KSRs, he shall be
permitted to join only in the next arising vacancy and the time lag
between the date of report/rejoining and the actual date of rejoining
duty shall be treated as extension of LWA. The officers who return
prematurely cannot claim posting on the same day or request to treat
the gap between reporting and posting as duty. In the instant case
there were vacancies of Junior Public Health Nurse GR 1I when
Mariam Beevi reported for duty on 30.08.2013. But posting orders
were issued to her only on 29.01.2014. Government have examined the
matter in detail and as per the directions of the Tribunal the period of
_ waiting for posting of Smt.Mariam Beevi Junior Public Health Nurse
Grll from 30.08.2013 to 29.01.2014 is regularised as duty for all
purposes.

9. The direction of the Hon'ble Kerala Administrative Tribunal
in the order dated 19.03.2020 in OA No. 1385/2017 is complied with

accordingly.

(By order of the Governor)
Rajan Namdev Khobragade
Principal Secretary

To:
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The Advocate General, Thiruvananthapuram (With C/L)
The Director of Health Services, Thiruvananthapuram.
Smt.Mariam Beevi.K.S, Junior Public Health Nurse Grade II Primary
Health Centre, Parathanam Kottayam -

The Principal Accountant General (A&E)/(Audit), Kerala,
Thiruvananthapuram.

Stock File/Office Copy.

Forwarded /By order

S

Section Officer
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"the delay in issuing a posting order to the applicant on her return from
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leave is unjustified , the refusal to treat the period of waiting as duty cannot
be sustained. It is evident that there were vacancies against which she could
have been posted. Annexure Al order is therefore set aside. The first
respondent is directed to issue necessary orders within three months to the
effect that the applicant was on duty for all purposes during the period from
30.08.2013 to 29.01.2014. The third respondent shall pass fresh orders on
the claim of the applicant for Special Disability leave after, giving her an
opportunity for hearing. Such orders shall be passed within two months
from the date of receipt of this order."
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"the Tribunal has shown good grounds for interfering in the matter
and therefore it may not be proper and right to interfere in a matter like this.
In the light of these aspects we find no reasons to interfere with the well
considered verdict of the Tribunal. However we grant six weeks time to the
petitioners in OP to ensure strict compliance of the two separate dictums
issued by Tribunal in para No.12 of Ext.P4 order. With these observations
the OP was dismissed".
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" Administrative Department is informed as follows:
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The eligibility for pay and allowances of an officer is governed by the

provisions under Kerala Service Rules and so the period can be regularised
as duty, and pay and allowances can be paid only subject to satisfaction of
the provisions under the KSRs and other guidelines/orders issued to
carryout to implement the KSRs. Detailed guidelines have been issued vide
Circular No.15/90/Fin dated, 20.03.1990 and G.O. (P) No. 529/2013/Fin dt.
29.10-2013 on how to regularise the interval between the date of
report/request and the date of assumption of duty of an officer who wish to
rejoin duty after cancelling the remaining portion of leave unavailed which
was sanctioned under Appendix XII A Part 1 KSR for better employment

abroad.

In the case of officers who wish to rejoin duty after cancelling the
unavailed portion of LWA sanctioned to take up employment abroad, it is
not Note 4 below Rule 12 (7), Part I, the KSRs, but the instructions in the
Circular dt. 20- 03-1990 and G.O. dt. 22-10-2013 that has to be followed
scrupulously. It has been clarified therein that when an employee rejoins
duty requesting to cancel the unavailed portion of LWA under Appendix
XII-A, Part I, the KSRs, he shall be permitted to join only in the next
arising vacancy and the time lag between the date of report/rejoining and
the actual date of rejoining duty shall be treated as extension of LWA. The
officers who return prematurely cannot claim posting on the same day or

request to treat the gap between reporting and posting as duty.

Morg over, it is pertinent to note that the incumbent was sanctioned
LWA under Appendix XII-A, Part I, the KSRs for-a period of 5 years from |
31-01-2009 (i.e., till 30-01-2014) for better employment abroad and hence
she is bound by the conditions/guidelines pertaining to LWA under
Appendix XIIA, Part I, the KSRs. She submitted request to rejoin duty on
30-08-2013 and was given posting orders on 29-01-2014. Consequently,

she rejoined on 30-01-2014. Government need not bear additional financial



commitment due to the cancellation of leave for personal reasons of the

incumbent.

Therefore, the action of the authorities in rejecting the plea of the
petitioner to consider the period from 30/08/2013 to 29/01/2014 as duty is
in order. There is no relevance even in examining whether there was
vacancy at the time of reporting of the incumbent. The period can be
considered only as extension of LWA under Appendix XII-A as instructed
vide Circular dt. 20-03-1990 and G.O. dt. 22-10-2013. Moreover, it is
noteworthy that the Honble High Court in its judgment in OP (Crl)
101/2017 dated 20.06.2017 has made adverse remarks against Government
in granting LWA for seeking better job abroad and grantir;g all benefits
including pension for the period for no service rendered by the employee to

the society.

Based on the rule position detailed above, AD may take immediate

necessary steps to file appeal in the Hon'ble High Court.

Similarly, Special Disability Leave under Rule 98 is admissible only
when an officer is disabled by injury incurred in or in consequence of the
due performance of his official duties. Vide Circular No. 42/2020/Fin dated
30.07.2020, it has been clarified that this leave will not be admissible if the
injury is not associated with the nature of work attached to the post he
holds, even if the accident occurs during office hours or in office premises.
As per G.O. (P) No. 110/2013/Fin dated 01/03/2013 and G.O. (P) No.
112/2017/Fin dated 24.08.2017, the power to sanction Special Disability
Leave has been delegated to Administrative Departments. Administrative
Department i's requested to examine the merit of the proposal for Special
Disability Leave based on the Certificate issued by the Controlling Officer

and the Medical Certificate and take own decision".
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GOVERNMENT OF KERALA
(SHRI. PINARAYI VIJAYAN MINISTRY)
NOTE FOR THE COUNCIL OF MINISTERS

1. File No. HEALTH-C1/223/17- HEALTH
2. Department Health & Family Welfare (C) Department
' 3. Subject Health and Family Welfare (C) Department-

Ratification of the action in having regularised
the period of out of duty in respect of
Smt.Mariam Beevi.K.S, Junior Public Health
Nurse Grade-II, PHC, Parathanam, Kottayam as
duty for all purposes, overruling the remarks of

Finance Department, as per |
| Go(Rt)N0.2492/2021/H&FWD dated |
11.11.2021-Reg |
4. Date of Chief Minister's order for 11/11/2021 |
placing before the Council
5. (i) Does the case involve financial Yes ey
commitments/implications |
‘ (ii) If the answer to the above is in the Yes '
affirmative, whether Finance Department
has been consulted and their remarks
incorporated in the Council Note
6. Are any other departments concerned | No g
with the case and if so, have they been
consulted and their remarks
incorporated in the Note for the
| Council ?
7 NemeofjmiSeosmywho | SeLDBGCD |
submitted the Draft Note
| 8. Name of Principal Secretary who Dr.Rajan N Khobragade
' approved the Draft Note :
' 9. Date of apprm?eﬂ of the Draft Note for BT
i the Council by the Principal Secretary | < 7 7'+ 2 o3 | -
|10, Name of Chief Secretary who Shri.V .P. Joy | e
approved the Draft Note _|
11. Date of approval of the Draft Note for | o B :

the Council by the Chief Secretary

" 12. Name of Minister who approved the
! Draft Note

' Smt. Veena George

Council by the Minister

| 13. Date of approval of Draft Note for the

14. Date of submission of fair copies

| 15. Date of decision by the Council of
Ministers.

._ 16. Date of the GO/Jetter communicating
the decision communicating the
| decision.




DRAFT NOTE FOR THE COUNCIL OF MINISTERS

This note for the Council of Ministers relates to ratification of the
action in having issued G.O.(Rt)N0.2492/2021/H&FWD dated, 11/11/2021
overruling the remarks of Finance Department in view of the order of the

Court in the Contempt petition filed by Smt.Mariam Beevi.K.S.

2.Smt.Mariam Beevi.K.S, working as Jr.Public health Nurse GR II at
Primary Health Centre, Parathanam Kottayam district filed OA 754/2015
before the Hon'ble Kerala Administrative Tribunal with prayer to regularise
the period of waiting for posting w.e.f 30.0%.2013 ie, the date on which she
reported for duty cancelling the unavailed portion of leave, to 29.01.2014,
and to approve her request to grant special disability leave for the period

from 29.1.2015 to 10.3.2015.

3.The Hon’ble Kerala Administrative Tribunal in the order
17.05.2016 disposed of the above OA with direction to the first respondent
ie Government to hear and dispose the case. Subsequently , as per
G.O(Rt)N0.1252/2017/H&FWD dated 03.05.2017 compliance orders were
issued wherein the period of waiting for posting from 30{%2013 to
29.1.2014 was regularized as extension of LWA availed by her and the
special disability leave was rejected. Aggrieved by the above order the
applicant filed OA 1385/2017.

4.In the order dated 19.03.2020Yn/0.A No.1385/2017 , the Hon’ble

KAT ordered as follows

"the delay in issuing a posting order to the applicant on her return from”

leave is unjustified , the refusal to treat the period of waiting as duty cannot
be sustained. It is evident that there were vacancies against which she could

have been posted. Annexure Al order is therefore set aside. The first



respondent is directed to issue necessary orders within three months to the

effect that the applicant was on duty for all purposes during the period from
30.03.2013 to 29.01.2014. The third respondent shall pass fresh orders on
the claim of the applicant for Special Disability leave after, giving her an
opportunity for hearing. Such orders shall be passed within two months

from the date of receipt of this order.

5.As the above )rder was against the stand of Government,
P L'EOVETHIIIEHT. filed OP(KAT) against the above order. In the order dated
"
th) 16.03.2021 of the Hon'ble high court in OP(KAT). No.73/2021 filed by

vd

Government as follows ;
"the Tribunal has shown good grounds for interferirig in the matter
T and therefore it may not be proper and right to interfere in a matter like this.
7 c)bl'.\ In the light of these aspects we find no reasons to interfere with the well
Q‘é s | considered verdict of the Tribunal. However we grant six weeks time to the
Il'petitioners in OP to ensure strict compliance of the two separate dictums
issued by Tribunal in para No.12 of Ext.P4 order. With these observations

ithe OP was dismissed".

6.In compliance with the direction of the Hon'ble Tribunal the
applicant was heard in person. In the meanwhile Smt.Mariam Beevi filed
~ ) Contempt petition N0.55/20§{ before the Hon'ble Kerala Administrative

a %, ;Auhibunal.

\bb 7.When the file was forwarded to Finance Department for their
remarks on the implementation of the Hon'ble High Court order that
department opined as follows

"Administrative Department is informed as follows:
The eligibility for pay and allowances of an officer is governed by the
provisions under Kerala Service Rules and so the period can be regularised
as duty, and pay and allowances can be paid only subject to satisfaction of

the provisions under the KSRs and other guidelines/orders issued to

\\V
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carryout to implement the KSRs. Detailed guidelines have been issued vide
Circular No.15/90/Fin dated, 20.03.1990 and G.O. (P) No. 529/2013/Fin dt.
22-10-2013 on how to regularise the interval between the date of

report/request and the date of assumption of duty of an officer who wish to

rejoin duty after cancelling the remaining portion of leaye unavailed which
was sanctioned under Appendix XII A Part 1 KSR for better employment
abroad.

In the case of officers who wish to rejoin duty after cancelling the
unavailed portion of LWA sanctioned to take up employment abroad, it is
not Note 4 below Rule 12 (7), Part I, the KSRs, but the instructions in the
Circular dt. 20- 03-1990 and G.O. dt. 22-10-2013 that has to be followed
scrupulously. It has been clarified therein that when an employee rejoins
duty requesting to cancel the unavailed portion of LWA under Appendix
XII-A, Part I, the KSRs, he shall be permitted to join only in the next
arising vacancy and the time lag between the date of report/rejoining and
the actual date of rejoining duty.shall be treated as extension of LWA. The
officers who return prematurely cannot claim posting on the same day or
Téquest to treat the gap between reporting and posting as duty

More over, it is pertinent to note that the incumbent was sanctioned
LWA under Appendix XII-A, Part L, the KSRs for a period of 5 years from
31-01-2009 (i.e., til] 30-01-2014) for better employment abroad and hence

she is bound by the conditions/guidelines pertaining to LWA under
Appgndix XIIA, Part I, the KSRs, She submitted request to rejoin duty on
30-05-2013 and was given posting orders on 24-01-2014. Consequently,
she rejoined on 30-01-2014. Government need not bear additional financial
commitment due to the cancellation of leave for personal reasons of the
incumbent,

Therefore, the action of the autlgrities in rejecting the plea of the

petitioner to consider the period from 30/9/2013 to 29/01/2014 as duty is in




order. There is no relevance even in examining whether there was vacancy

at the time of reporting of the incumbent. The period can be considered
only as extension of LWA under Appendix XII-A as instructed vide Circular
dt. 20-03-1990 and G.O. dt. 22-10-2013. Moreover, it is noteworthy that the
Hon'ble High Court in its judgment in OP (Crl) 101/2017 dated 20.06.2017
has made adverse remarks against Government in granting LWA for seeking
better job abroad and granting all benefits including pension for the period
for no service rendered by the employee to the society.

Based on the rule position detailed above, AD may take immediate
necessary steps to file appeal in the Hon'ble High Court ¢
Similarly, Special Disability Leave under Rule 98 is admissible only when
an officer is disabled by injury incurred in or in consequence of the due
performance of his official duties. Vide Circular No. 42/2020/Fin dated
30.07.2020, it has been clarified that this leave will not be admissible if the
injury is not associated with the nature of work attached to the post he
holds, even if the accident occurs during office hours or in office premises.
As per G.O. (P) No. 110/2013)F1'n dated 01/03/2013 and G.O. (P) No.
112/2017/Fin dated 24.08.2017, the power to sanction Special Disability
Leave has been delegated to Administrative Departments. Administrative
Department is requested to examine the merit of the proposal for Special
Disability Leave based on the Certificate issued by the Controlling Officer

and the Medical Certificate and take own decision".

8.In the meantime, in the order dated 12/10/2021 in Contempt
Petition Number 55/2021 in OA No.1385 / 2017 filed by Mrs. Mariam
Beevi.K.S , tfle Hon’ble Tribunal directed , the first respondent, to appear
in person or on virtual media on 29/10/2021 and 02/11/2021 . The Addl
Advocate General informed that there is no scope for filing SLP. As per the
Notice to the respondent Hon’ble Tribunal directed the first respondent to

appear in person 08/11/2021 before the Hon'ble Tribunal.
v
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9 . Though the Finance department had recommended to file appeal
against the final order in OA 1385/2017 and the Addl A.G informed that

there is no scope for filing appeal. In the circumstances, there was no

option, other than to overrule the opinion of the Finance Department.
Accordingly when the file circulated to Hon’ble Chief Minister for orders,
through Hon'ble Minister (H & WCD) on overruling the remarks of Finance

Department , the Honb’le Chief Minister has ordered as follows:

"eH0SOIQalsu) msaleud SeMasfleaisony, pomeal | |

J0Oalgallajetdntte  WMBIGUBOD  @REIOW. 20lesEBM@IMO®3, |

DEITVRGOS MOWBEEMo COFH:'".
X :
10. As per Circular No.15/90/Fin dated 20.3.1990 , guidelines were

formulated for sanctioning LWA for taking up employment abroad. Para(3)
of the above said circular states that “ the time lag between the date of
request/reporting and the actual date of rejoining duty in their case shall be
treated as part of / extension of leave without allowance”.In this case,
there were vacancies of Junior Public Health Nurse GR II when Mariam
Beevi reported for duty on 30.0;.2013 but posting orders were issued
to her only on 30.01.2014. Accordingly, Government have examined the
matter in detail and as per G.O.(R)No.2492/2021/H&FWD
Dated,11/11/2021 orders were issued regularizing the period of waiting for
posting from 30.0%.2013 to 29.01.2014 as duty for all purposes, I overruling
the remarks of the Finance Department and the direction of the Hon'ble

Tribunal was complied with accordingly.



POINT FOR DECISION

Whether the action in having regularised the period of out of duty in
respect of Smt.Mariam Beevi.K.S., Junior Public Health Nurse Grade-II,
PHC, Parathanam, Kottayam from 30.03.2013 to 29.01.2014, as duty for
all purposes vide G.O.(Rt)N0.2492/2021/H&FWD dated, 11/11/2021,

overruling the remarks of Finance Department in view of the contempt of

court proceeding may be ratified ?
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