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Abstract
Health & Family Welfare Department — Order of the the Hon'ble
Kerala Administrative Tribunal in OA No.74/2014 filed by Sri. B.R
Remadevi. Junior Public Health Nurse Grade II - Complied with
Orders issued
Health & Family Welfare(C)Department

G.O.(Rt)N0.2598/2021/H&FWD Dated, Thiruvananthapuram,
23/11/2021

Read I G.O(Rt)N0.4245/2011/ H&FWD dated 09.12.2011

2 17321/C1/2013/H&FWD dated 19.10.2013

3 Final Order dated 22/10/2019 of the Hon'ble Kerala
Administrative Tribunal in O.A No.74/2014 filed by Smit.

B.R Remadevi.

4 Letter No. FWA4-13986/14/DHS, dated 04.02.2020 of the
Director of Health Services, Thiruvananthapuram

5 Judgment dated 10.02.2021 in OP(KAT)No0.47/2021 in
O.A No.74/2014

6 Order dated 17/11/2021 in C(P)C No.1625 of 2021(s) in
OP(KAT) 47/2021

ORDER

As per the Government order read as Ist paper above, Smt.
Remadevi. B.R, Junior Public Health Nurse, Community Health
Centre, Kesavapuram was granted Leave Without Allowances

- otherwise than on Medical Certificate under Rule 88, Part I KSRs,on
condition that the said leave period will not count for increment, higher
grade, pension and accumulation of earned leave. Aggrieved by the
above the applicant submitted Annexure A7 representation before
Government and Government as per the letter read as 2nd paper above
has rejected the request by Annexure A10 order stating the reason that
there is no need to modify Annexure A6 order. Aggrieved by the
conditions imposed in Annexure A6 order, the applicant filed O.A
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No.74/2014 before the Hon'ble Kerala Administrative Tribunal seeking
to quash the conditions imposed and a direction to the first respondent
to grant leave on medical ground as applied for.

2. The Hon'ble Kerala Administrative Tribunal in the order

read as 37 paper above has set aside Annexure A6 order and Annexure
A10 order and directed the first respondent, ie Government to issue
orders modifying Annexure A6 order within 2 months from the date of
receipt of this order. Against the above order, Government have filed
OP(KAT)No.47/2021.

3. The Director of Health Services in the letter read as 4th
paper above has reported that the originals of fitness certificate and
joining report were irrecoverably lost and later she submitted the
copies of the same.It is evident from the report of the Director Health
Services that the above details were lost from the Office of the Second
respondent.

4. In the meanwhile, the Hon'ble Kerala Administrative

Tribunal as per the judgment in the OP(KAT)No. 47/2021, read as 5P
above ordered that the time limit for compliance of the directions
issued by the Hon'ble Tribunal as per Ext P5 order dated 22.10.2019
will stand extended by a further period of 6 weeks from the date of
production of a certified copy of this judgment. Further it is directed
the 2nd respondent to issue compliance order within the time
limit.

5. In the meanwhile the petitioner filed Contempt petition
C(P)C No.1625 of 2021 and the Hon'ble High Court in the order read
as 6th paper above has observed that though the Administrative
Department had taken the stand that the directions in Annexure A2
judgment has to be complied with, a contrary stand was taken by the
Finance Department and therefore , the matter had to be referred to
the higher functionary , for resolution and that the Ist respondent to
submit before the court that the direction in the Annexure A2
judgment will be complied within 3 to 4 days .

6.In view of the order read as 6th paper above, Government
have examined the matter in detail and found that the earlier request
of the applicant for granting LWA on medical ground was rejected
on the ground that the leave application was not accompanied by
medical certificate and joining report. But from the feport of the DHS
it is seen that the applicant had submitted the same and the second
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respondent has forwarded to the Government. But the documents were
reported as irrecoverably lost in transit. The applicant cannot held
responsible for the same. Therefore taking a lenient view in the matter
Government are pleased to grant LWA on medical ground to B.R
Remadevi for the period from 26.2.2001 to 31 12.2001,under Rule 88,
Part 1 KSRs, subject to the condition that the above period will not be
counted for accumulation of Earned Leave.

7 The direction of the Hon’ble Kerala Administrative Tribunal
in the order read as 3rd paper above is complied with accordingly.
| (By order of the Governor)
Rajan Namdev Khobragade
Principal Secretary

To:
The Advocate General, Thiruvananthapuram (With C/L)
The Director of Health Services, Thiruvananthapuram

Smt. B. R. Remadevi, Junior Public Health Nurse, Community Health

Centre, Kesavapuram.

The Medical Officer, Community Health Centre, Kesavapuram.

The Principal Accountant General (Audit), Kerala,

~ Thiruvananthapuram

The Accountant General (A & BE), Kerala, Thiruvananthapuram 0S

Stock File /office copy
Forwarded /By order
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“the condition imposed as per Annexure A6 order that the period of
leave availed by the applicant on medical ground will not count for service
benefits is hereby set aside. Annexure AlO order also is set aside on the
same ground. The first respondent is directed to issue orders modifying

Annexure A6 order within 2 months from the date of receipt of this order”.
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" One of the observations made by Honble KAT is that the
Government have altered the nature of the leave applied by the incumbent.
As per Note below Rule 65, Part I, the KSRs , the leave sanctioning
authority should not change the nature of the leave applied for, at it's
option. To change nature of leave would imply and mean that when an
officer applies for LWA, the competent authority cannot, at his option, grant
him another kind of leave-say for example, Earned Leave. The applicant
should place before the leave sanctioning authority ample and convincing
proof to corroborate, beyond any trace of doubt, the ground on which leave
is applied for. In the instant case, the nature of the leave ie, LWA as
requested by the incumbent has not been altered; only the ground on which

LWA was sought was not admitted since the leave sanctioning authority has
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the discretion to do so.

The cardinal principle of LWA is that it will not be considered for
any service benefits. But when LWA is sanctioned on the strength of
Medical Certificate, it would enable the officer concerned to secure for
himself almost all service benefits. But it is observed that many employees
misuse this facility and apply LWA on Medical Certificate for long periods
with a view to enjoy all service benefits, flouting all guidelines for
submission of application for LWA on MC. In order to avoid undue delay in
submitting and processing leave applications, strict instructions have been
issued vide Circular No. 36/94/Fin dt. 14/06/1994 wherein it is specified
that LWA on MC for long periods including piecemeal applieations shall be
processed immediately so that the leave sanctioning authority will not be

deprived of a chance to seek a second medical opinion if the genuineness of

the MC is doubtful.

In the instant case, leave application reached government much
later and so there was no opportunity to seek a second medical opinion in
time as stipulated in Circular dt. 14/06/1994. Smt. B.R. Remadevi was
therefore sanctioned LWA otherwise than on MC subject to the condition
that the leave period will not count for increment, higher grade, pension and
accumulation of earned leave. Note 1, below Rule 117, Part I, the KSRs
says in unequivocal terms that possession of a Medical Certificate by itself
does not confer on the employee any right to leave. So the discretion of the
leave sanctioning authority is what matters. Moreover, if the request of the
incumbent is considered favourably, large number of similarly placed
claimants wo}ald approach Government leading to litigations and huge

financial commitment in future.

In view of the facts detailed above, the request of Smt. B. R.

Remadevi to sanction LWA on MC with all service benefits for the period
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from 26.02.2001 to 31.12.2001 cannot be considered favourably and so the
judgment of Hon'ble KAT dt. 22/10/2019 may not be complied with.

Administriative Department is requested to consult Law Department and
immediately file appeal in the Hon'ble High Court against the judgment of
Hon'ble Tribunal dt. 22/10/2019. "
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OA No. 74/ 2014 e pomeaiad "The first respondent imposed conditions

while sanctioning leave as per Annexure A6 only for the reason that it was
not accompanied by medical certificate and joining report. But it is on
record that the applicant had submitted the same and the second respondent
has forwarded it to the first respondent. Therefore, even if ‘the fitness
certificate and joining report were lost in transit, the applicant cannot be
held responsible for the same since the receipt of the same has been

admitted by the second respondent and copies of the same were made

available before the first respondent " agom miclegdly) 6:06mE06m
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"It is regretted to observe that Law Department has not gone into the

observations of Finance Department based on the KSRs. No concrete
- '



argument has been raised by Law Department to review the earlier advice
of Finance Department. Therefore, Administrative Department is informed
that Finance sticks to our earlier stand vide Note # 18 AD NF . Attention of
AD is also invited to Circular No. 36/94/Fin dt. 14/06/1994 wherein the

stand of Finance Department in this case has been vindicated".
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“It is in the light of the above aspects that the tribunal has taken the
view that the impugned orders would require interdiction and has thereupon
quashed the impugned decision refered to to in Annexure A6 & A10 and
has declared that the original applicant is entitled to the admissible benefits
as if the leave during the period from 26.2.2001 to 31.12.2001 has been
granted as leave on medical ground and to ensure that the Director of
Health services should issue necessary orders in that regard within a period
of three months from date of receipt of a copy of the order. In the light of
these aspects, we find no ground to interfere with the well considered
verdict rendered by the tribunal in the instant case, which resulted in the
impugned Ext p5 final order dated 22.10.2019 in OA No.74/2014.

The Hon'ble Court ordered that the time limit for compliance of
the directions issued by the Tribunal as per Ext P5 order dated 22.10.2019
will stand extended by a further period of 6 weeks from the date of
production of a certified copy of this judgment. Fu;ther' it is directed the
2nd respondent to issue compliance order within the time limit "
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“Administrative Department is informed that 'Finance' sticks to our

earlier remarks based on the KSRs vide Note # 18 ante. This has been the
consistent stand in all similarly placed cases. Administrative Department is
requested to file SLP before the Hon'ble Supreme Court. If we comply with
the judgement of the Hon'ble High Court, large number of similarly placed
claimants would approach Government leading to litigations and huge
financial commitment in future.”
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A reading of Annexure A-5 letter dated 14.07.2011, would make it
clear like day light that the Director of Health Services (DHS) has indeed
stated therein that the original applicant had submitted the application in
question along with all the supporting documents initially,therefore the only
reasonable conﬁlusion is that those documents would have been lost in
transit from the office of the DHS department or later would have been lost
irrecoverably from the office of the Governmental authorities concerned.

Indeed, there is no dispute that even the Government had responded to



the first time only after the long 2 1/4 years after the submission of the
initial application by the original applicant, much earlier. Hence the
Tribunal has found that the non-availability of the records are not on
account of any fault of the applicant and has happened only on account of
reasons totally beyond the control of the applicant and could have happened
only on account of it being lost in the offices of any of the respondents in
the O.A. The Tribunal has noted that it is mandated as per the Note
appended to Rule 65 of Part I KSR that the nature of the leave due and
applied for by an officer cannot be altered at the option of the sanctioning
authority. Admittedly what has been applied for by the applicant is leave on
medical ground and the Government has now sanctioned LWA other than
on medical certificate on condition that the period of leave applied will not
count for increment, higher grade, pension and accumulation of earned
leave, etc. Further, the original applicant had applied for medical leave for
the period from 26.02.2001 to 31.12.2001 submitting the requisite
application and after availing leave she had joined duty later on 01.01.2002
and had produced the necessary medical certificate, fitness certificate and
joining report. The said application and certificates would have been lost
either transit or somewhere in either of the offices in question. It could
merely on account of the non-availability of the records in the offices of the
authorities concerned that not only the nature of the leave has been
detrimentally altered but that it has also been ordered that the said leave
shall not be counted for increment, higher grade, pension and accumulation
of earned leave, etc. Therefore, the above said impugned decision now
sought to be supported by the petitioners would be not against the statutory
mandate contained in Rule 65 of Part I KSR and would also amount to an
oppressive and capricious action in making the applicant suffer for more
adverse civil consequences and while the fact of the ﬁlatter is that the

default could be only account of the documents being lost in either of the




offices in question. In other words, the impugned decision now imposed on

the original applicant at the instance of the Government is nothing but
arbitrary and capricious apart from being illegal and ultravires”.
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“ Though the Administrative Department had taken the stand that the
directions in Annexure A2 judgment has to be complied with, .a contrary
stand was taken by the Finance Department and therefore, the matter had
to be referred to the higher functionary, for resolution and that the 1*
respondent to submit before the court that the direction in the Annexure A2
-judgment will be complied within 3 to 4 days”.
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14. Hon'ble Chief Minister ordered as follows;-

'ROMEA  a0ea5allaittontie  AETITVRMOS  MVIUEBEETMHED (Y

ﬁumtﬂrﬂ']caﬁcﬁﬂ.

15.OP(KAT) No.47/21ees 10.022021 02! 6N1a0.06a06E0ISTQeS
aldlmpee.  msafleneoom@lomamsdm aleooilerddl aw@d £ alQ
CP(C)No.1625/21 0 ee1 17.112021 eai pomeECile @pslmunomoicd
MBI DY allvecniw nJro'lcuaouJ'I_r,d. eaWlen®d qudgladlend,
ety dlenjods’ agomia @OCAIHUCWONSIfe DBBSEHo HalQlglel
A HemRovIRCien @rsimuoomomiensm Sloodles aculend
mudgladisngled @RSlmadmoTless g@ﬁmm@momuﬂ
mleuWlglommmo,  af)MIT @REAIBG: @R® CEAIGUS, @RYEEILY
Qdha] WRORHAB rmmcargl_qjl%srraocoﬂ@m af)Mo,  @REEIWY Qldsa]
WROHA Sl eEIBUW MUBEHIGIERIES cara@_qjlgmoq}ﬂmas)mamo,

@REEINY Aldha] WROHROS Oleafodslad mlmoe QGm@EM.  agmo®d

DHS -  qudemocinee modwacrui@o e sl cE6UBUD ICIPY
BIFOMIBHIOmNWo MaYOSIBEN N QUBORIW]. @MY
@RCaIBHD DOMEOAGIWHLNT  HOMRIDHQ., @ROQ@IMITD

DO PEORAIGRID 8@ MudlaiMo MLIEGlERE:W., WMdHIY
QUdafod arElapw. adlesm  Sloodle 26.02.200t@d 3112.2001
AUOO H0AIWBAS  OB.af) TV .@RA I 1 alSe 88 (@00 S @IS AN
eRdeElmoawla adlnsmi@e:alel agmm  ayaminicd MU
@il @ecoadlal 23 12021 oer au.o(moowo) Mo 2598 2027 @,

DODOAUIGE:Qo 6.aIQ.




olmasmlesmen Ao

CHISOIRIesy  MsSalsleud SENBTORIGOD,  EBHUWAINYDo
MIgadldoeeIniEs@mOTienl Bmled a6l ©an®md o1y Mg W™,
Waol.eacesal. elend -0 26.02.2001 QO@  31.12.2001 Qe
Odh.of) MV .GRHB @e 1 alge 88 @000 OAWIEB@ () DeNElTd
@micaommoaw] @emadls), mme) 23.11.2021  olocioicd . ®.
(rvowo)me .2598 /2021 /@ry.ss.ql POOEAQI aJoBajgally Mmsas]

MUY B@IEIYMN@IEENY ?





