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Abstract

Agriculture Department-Compliance of Judgment in WP(C)No.7962/2021 filed by Sri. Raju.C
against the regularisation of appointment of Sri.L.Shibukumar as Managing Director of State
Farming Corporation of Kerala - Orders issued - reg

Agriculture (PU) Department
G.0O.(Ms)No.24/2025/AGRI Dated, Thiruvananthapuram, 03-03-2025

Read:- 1 G.O(Ms) No.19/2009/Plg dated 20.05.2009
2. G.O(Rt)No.1732/2013/AD dated 03.10.2013
3. Letter No.SFCK/PER/Estt/2668 dated 28.03.2013 from the Managing
Director, State Farming Corporation of Kerala
4. G.O(Ms)No.269/2014/AD dated 25.11.2014
5. G.O(Rt)No0.1906/2014/AD dated 21.10.2014
6. Letter No.SFCK/CHMIN/2014 dated 25.11.2014 from the Chairman State

Farming Corporation of Kerala

7. Director Board Resolution No.5041 dated 16.10.2014 of State Farming
Corporation of Kerala

8. G.O(Rt)N0.1892/2015/AD dated 12.11.2015

9. G.O(Ms) No.228/2015/AD dated 27/11/2015

10. G.O(Ms)No.78/2017/AD dated 02.06.2017

11. Letter No.VAFPCL/MD/140 dated 25.04.2018 from Sri.L.Shibukumar,
Managing Director, Vazhakulam Agro & Fruit Processing Company Limited.

12. G.O(Ms)No.134/2017/AD dated 26.10.2017

13. G.O(Rt)N0.859/2018/AD dated 17-08-2018

14. Letter dated 15.09.2018 from Sri.L.Shibukumar, Managing Director,

Vazhakulam Agro & Fruit Processing Company Limited.
15. G.O(Rt) No. 299/2019/AD dated 23-03-2019
16. Representation dated 01.02.2021 from Sri.Raju.C, Kunnuvila House,

Kattuppuram, Vilavoorkonam submitted to Secretary Agriculture

Department

17. G.O(Ms) No0.99/2022/AD dated 05.11.2022

18. Judgment dated 20.02.2024 in W.P(C) 7962/2021 filed by Sri.Raju.C
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19. Hearing Notice No.PU2/42/2021/AD dated 30.05.2024

20. Submission dated 05.06.2024 for the hearing notice from the Advocate of
the Petitioner (Sri.Raju.C)

21. Submission dated 12.06.2024 for the hearing notice from Sri.L.Shibukumar,

Managing Director, State Farming Corporation of Kerala.

ORDER

Government had appointed, as per order read as 2nd paper above, Sri L Shibu Kumar then
Office Assistant cum Secretary of the Thenmala Eco-Tourism Promotion Society (TEPS) as the
Managing Director of the State Farming Corporation of Kerala Limited for a period of one year
from 3.10.2013. As per the letter read as the 3rd paper above, he had requested that the terms
and conditions of his appointment be fixed.

2. As per Government Order read as 4th paper above, his pay was fixed as per the
Government Order read as 1st paper above. Through 5th and 8th papers read above his period
of appointment was extended further for one more year, twice, each w.e.f 9.10.2014 and
9.10.2015 respectively.

3. Through 6th paper read above the Chairman, State Farming Corporation of Kerala Limited
informed the Government that the Board of Directors had through Resolution read as 7th paper
above, decided to regularize the service of Sri.L.Shibukumar as the Managing Director in the
Corporation and recommended Government to ratify the action of the Board of Directors and
issue necessary orders for effecting the same and recommended Government.

4. As per letter read as 6th paper above, Government examined the recommendation of State
Farming Corporation of Kerala Limited and in relaxation of conditions stipulated in the
Government order read as first paper above regularised the appointment of Sri. L.Shibukumar as
per Government Order read as 9th paper above.

5. Several petitions were filed before Government, alleging irregularity and violation of rules in the
appointment and subsequent regularisation of Shri L.Shibukumar as Managing Director, SFCKL, as
the exemption granted in the Government Order read as 9th paper above would create wrong
precedents for the future allowing incumbents uncontrolled tenure as Managing Directors which
would affect the efficiency required in Public Sector Undertakings. Government re-examined the
Government Order read as 9th paper above to regularise the appointment of Managing Director,
SFCKL, afresh and finding the regularisation violative of Article 21 of Article of Association of the
Corporation, found that it is not a fit case to be regularised exempting from the provisions of
Government Order read as 1st paper above. Upon finding that the regularisation effected was a
wrong step, the competent authority has proceeded to remove Sri.L.Shibukumar from the post of
Managing Director of State Farming Corporation of Kerala on 02.06.2017, as per Government
Order read as 10th paper above. Subsequently through Government Order read as 12th paper
above, he was appointed as the Managing Director of Vazhakulam Agro & Fruit Processing
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Company Limited on 26.10.2017.

6. Later the period spent waiting for appointment between 06.06.2017 to 26.10.2017 was
permitted as duty as per Government Order read as 15th above, to enable drawing wages and
emoluments for Sri L.Shibukumar.

7. When Sri.L.Shibukumar had completed permitted tenure of five years at Vazhakulam Agro &
Fruit Processing Company Limited on 25.10.2022, Government was pleased to appoint him as a
Director and Managing Director of State Farming Corporation of Kerala Limited with effect from
05.11.2022, as per Government Order read as 17th paper above.

8. Meanwhile, Sri.Raju.C, Kunnuvila House, Kattuppuram, Vilavoorkonam as per 16th paper read
above submitted a representation before the Secretary, Agriculture department, alleging that
appointment of Sri.L.Shibukumar as Managing Director of State Farming Corporation of Kerala
and Vazhakulam Agro Fruit Processing Company Limited is illegal and arbitrary and the service
benefits granted to him on that account is illegally spent from the public exchequer and hence
liable to be recovered. Hence he requested that this matter needs to be re-examined and
declared as illegal and arbitrary.

9. Alleging irregularities in the appointment of Sri.L.Shibukumar as Managing Director of State
Farming Corporation and irregular granting of lien to the post of Managing Director, Sri.Raju C
fled WP(C)No.7962/2021 before the Hon'ble High Court and Hon'ble Court issued judgment as
per 18th paper read above. The relevant extract of judgment is as follows:

"I allow this Writ Petition directing the competent authority of the T1st respondent
(Secretary, Agriculture Department) to take up Ext P6 representation (16th paper read
above) - if it is still pending - and dispose of the same, after hearing the petitioner and
respondents 3 and 4 (Managing Director, Vazhakulam Agro & Fruit Processing Company
Limited & Sri.L.Shibukumar) thus culminating in an appropriate order and necessary action
thereon, as expeditiously as is possible, but not later than three months from the date of
recejpt of copy of this judgment.”

10. Based on the order of the Hon'ble High Court, the Special Secretary, Department of
Agriculture issued hearing notice as per paper read as 19th paper above and personally heard
the petitioner's Advocate, Sri. L. Shibukumar and the Managing Director of Vazhakkulam Agro &
Fruit Processing Company on 05.06.2024.

1. During the hearing time, the petitioner's Advocate submitted the following:

‘) The appointment was not following any fair procedure. The qualifications/eligibility
required for appointment to the post of M.D in the SFCK has not been met by Mr. Shibu
Kumar L at the time of decision . The said appointment is also against the provisions of the
Articles of Association, especially Clause 21,
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(i) The power of the Governor to remove any person from Director of State Farming
Corporation, and appoint another in his post is a Notwithstanding Clause. By appointing a
permanent Director, this power is taken away and defeats the very purpose of the said
proviso to Clause 21 of Article of Association.

(i) Back door appointment is against the declared policy of the State Government. This
appointment was done regularising a backdoor entry, that too on wrong notions and false
set of facts. He was never a Government employee. No lien can be created in MD post.

(iv)State Govt through Additional Secretary has filed a Counter Affidavit in WPC 7962 of
2021 on 06.01.2021 accepling the contention of the petitioner. The said afficavit states that
the Post of the Managing Director is a tenure post, no person can be given a lien against
the post of Managing Director in the State Farming Corporation Kerala Ltd. Considering the
above stand, the Hon'’ble Court has directed the Government to consider Exhibit P6. It is
not proper for the Government to take a different stand now. It is misleading the Hon ‘ble
Court and will be treated as Contempt of Court.

(v) Decision of the former Minister for Agriculture, regarding the improper regularisation of
Shibukumar is still in the file. Such irregular and illegal decision taken in 2015 should be
cancelled by the Cabinet.

(vi) Sri Shibu Kumar L, has misled the State Government through his request cdated
05.06.2017 to post him as Managing Director of any other Public Sector Undertaking, when
he was already removed as M.D of the SFCK. It is to be noted that there is no mandate or
directory nature in the Government Order no. 78/2017/ Agri. dated 2.6.2017 to appoint Mr.
Shibu Kumar L, in any other organization. So also, Sri. Shibu Kumar L is holding no lien in the
post of M.D, SFCK as he is unconditionally removed from the said post by the Government
as per the aforesaid order. Hence, the request dated 05.06.2017 submitted by Sri. Shibu
Kumar L to post him as M.D of any other organization, is with malafide only, and doesn’t
deserve/entitle to be considered and hence he is not entitled to be appointed as M.D of M/s
Vazhakkulam Agro and Fruit Processing Company Ltd.

vii) Sri. Shibu Kumar L was removed from the post of M.D, SFCK on 02.06.2017 & handed
over charge as such on 05.06.2017. Then he is appointed as MD in the VAFPCL on
26.10.2017. The period from 06.06.2017 to 26.10.2017, he is nowhere in Government service.
Therefore, evidently he is not entitled for any service benefits during the said perfod. But he
submitted request dated 25.04.2018 before the State Government to treat the period from
06.06.2017 to 26.10.2017 as duty in terms of Rule 12 (7), Part [, KSR and the same be
regularized in terms of Rule 125 (a) of KSR. The State Government vide G.O (Rt) No..
299/2019/Agri. dated 23.03.2019 dated allowed his request and declared that the period
from 06.06.2017 to 26.10.2017 will be treated as auty. It is unheard that a person who has
been removed from service and joined somewhere else has been given the benefit of the
interregnum period be treated as regularized duty with all benefits, in the absence of any
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benefits like lien. It is because of the dubious request of Sri. Shibu Kumar by misleading this
Hon'ble Authority, such period was treated as duty for him. The said action was fraud,
ilegal and this directly affects the public out there as service benefits being given to him
from the public exchequer.

Lviii) It is submitted that Note 4 to Rule 12 (7) of Part 1 KSR, as extracted above is relevant
in this matter. It is prescribed in Note 4 to Rule 12 (7) that, When a Government Servant on
return from leave, training, foreign service or on termination of previous appointment, has
compulsorily to wait for orders of posting, the interval between the date of report and the
date on which he takes charge of his duties shall be treated as ‘dufy' provided that the
interval between the date of recept of orders and his assumption of duties shall not in any
case exceed the amount of joining time admissible under Rule 125 (a). It is submitted that in
this matter, Sri. Shibu Kumar L had no statutory compulsion to wait for orders of posting in
VAFPCL, upon termination from the SFCK, but it is ypon his request dated 05.07.2017
praying for appointment in any PSU’s, alone, the State Government appointed him in the
VAFPCL. Hence, the interregnum period from 06.06.2017 to 26.10.2017 is a period out of the
purview of Rule 12 (7) of Part 1 of KSR and hence cannot be treated as duty and be
regularized. Hence, the same is to be reviewed by the State Government as the same
being ilegal and arbitrary.

(ix) In the matter of State of Rajasthan and Another Vs. S.N. Tiwari and Others reported in
(2009) 4 SCC 700, the Hon'ble Apex Court has held that It is very well settled that when a
person with a lien against the post is appointed substantively to another post, only then he
acquires a lien against the latter post. Then and then alone the lien against the previous
post disappears. Lien connotes the right of a civil servant to hold the post substantively to
which he is appointed. The llen of a government employee over the previous post ends iIf
he is appointed to another permanent post on permanent basis. In such a case the len of
the employee shifts to the new permanent post However, in the present case, after
02.06.2017, the substantial appointment of Mr. Shibu Kumar has come to an end. After such
termination, he was not having absence due fo any of the reasons in Note 4 or other
statutorily permitted absence from the post. From 06.06.2017 to 26.10.2017, Sri. Shibu Kumar
is totally out of service without an employer employee relation to the State Government and
hence he acquires no lien to any post under the State Government.

(x) In the matter of Triveni Shankar Saxena Vs. State of U.P. and Others reported in 1992
Supp (1) SCC 524 and Patil L.R Vs Gulbarga University reported in 2023 KHC 6822, the
Hon’ble Apex Court has held that while primarily dealing the question of acquisition of lien, a
person can be said to acquire a llen on a post only when he has been confirmed and made
permanent on that post and not earlier. Therefore, Sri. Shibu Kumar L cannot claim for a lien
on his post wherein he was totally absent from service from 06.06.2017 to 26.10.2017.

(xi) Therefore the pelitioner requested the following:
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@) Cancel the Cabinet Decision odated 25.112015 (item No7744) and GOMs)
228/2015/AD dated 27.11.2015 regarding the appointment of Mr. Shibu Kumar L to the
post of M.D, SFCK and declare it as illegal and arbitrary and remove him from the
service.

(b) To recover the illegal service benefits granted to Mr. Shibu Kumar L, on that
account as illegally spent from the public exchequer;

(c) To examine the validity of the manner in which decision making process has been
taken towards such appointment and declare it as ilegal and arbitrary.”

12. During the hearing time, Sri.L.Shibukumar submitted the following before the Special
Secretary, Agriculture Department.
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@R QUUBYE/SIO3Me. TVBEIB Bl TVEHnY M@BHIQ ~lEIDIIMBEADTE @OEMIAYENo NSVt WYo
@TY® Qo TVBEIT QllUoBRIQ] alElewoIW® MSOIW@ID] BTN, @0@E/6I0 B
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MaBa/lai®” ealerl @3 Qlnyw. @ean @padommare] (W.P(C) No. 5305/2022) énieo
£6a0CEISOIRNTB aDW@E &2IQd>WYo YWD U2OOOANELIISD al@lNeMla) eUoate AUITYIMY

amg?gg;g@mosm.”

(ix) SFCK@ieaiy. VAFPCL@IeaIRy. @emedots” (W@og@d oMieeioa ol oderyeoodlnnd
MlwamQYo )MV, af)ad Mlpt@lerl ofje.cll caloqleal regularization, fixing of terms and
condlitions, regularization of duty goeainw Y)RYO 06513 B0 VBB DO (@ JI@2I61T”
02Qse8®. Jorglod Myalaflaflses mr@;@:e:g?@”m?mo C2o/Sle0@6TBUB MWD IGAIIETT
O2IQISEBOOT QUHMBIEIT. D (TVIa02IRYOONCE lICTE00M8 Melslelsss /Y@ al@o@)]
@RSITVOIM@AND Yo AIBEJONDYDIBITE MITBAlID oo DBGIEBREMNEO2(MDo D@0 A l@ID)]
coelod  oemEoodd @Rl VBB aldlneMBGO@Me @S] (WDl af)@. aleTyH20@
@nedodeseqaroci.”

13. The arguments raised by the petitioner and respondent were considered, and the statements
submitted by them as per the papers read as 20th and 21st above, in response to the hearing
notice, were examined in detail, by the Special Secretary of the Agriculture Department and the
following analysis was submitted in this matter.

14. As per the statement submitted by the Government before the Hon'ble High Court In W.P(C)
7962/2021 it has been informed that "Since the post of Managing Director is a tenure post, no
person can be given a lien against the post of Managing Director in the State Farming
Corporation of Kerala Limited." and Hon'ble Court ordered the Government to examine the
complaint and dispose off.

15. The Section 19 of the Article of Association of State Farming Corporation of Kerala with
regard to the appointment of Director is as follows:

"(i) The Directors shall be appointed by the Governor and shall be paid such salary/or
allowances as the governor may from time to time determine.

(i) The Directors shall hold office during the pleasure of the Governor.

(it) The Governor shall have the power to remove any director appointed by him from
office at any time, in his absolute discretion and fill up any vacancy in the office of a
director caused by retirement, removal, resignation, death or otherwise."

16. The Section 20 & 21 of the Article of Association of State Farming Corporation of Kerala with
regard to the appointment of Managing Director is as follows:

"20. The Governor may appoint one of the Directors to be the Managing Director who shall
be a whole time employee of the Company for the conduct and management of the
business of the company, subject to the conirol and supervision of the Board of Directors.

21 The appointment of the Managing Director shall, subject to the provisions of the Act, be
for such term and at such remuneration as the Governor may deem fit.



AGRI-PU2/42/2021-AGRI G.0.(Ms)No.24/2025/AGRI

Provided that notwithstanding anything herein contained, the Governor may at any time
remove or dismiss any Director from the office of the Managing Director and appoint
another in his place.”

17. As per the Article of Association of State Farming Corporation of Kerala, Directors has been
appointed first and among those Directors a Managing Director is selected.

18. Not only that there is no post of “Managing Director” included in the Staff Pattern of State
Farming Corporation. A lien can be granted only to those permanent post which has been
included in the Staff Pattern & Recruitment Rules of Corporation. A lien cannot be granted to a
non-existing post at all.

19. Though Government has share in each Public Sector Undertakings, as per the Companies
act, each company is treated as separate legal entity. Hence his appointment to the post of
Managing Director of Vazhakulam & Agro Fruit Processing Company from 06.06.2017 to
26.10.2017, cannot be treated as in continuation of posting of Managing Director, State Farming
Corporation of Kerala. Both are mutually independent appointments.

20. Only those who have been appointed in the cadre of government service like IAS, KAS, etc.
can claim continuity in service while being the Managing Director of more than one Government
companies. Or, service in one company can be associated with another company only if the
Government has constituted all the Managing Director posts of majority share owned companies
as a cadre.

21. Eventhough the legal advice by which one can be appointed to the post of Managing Director
for a period of more than five years is correct, considering that the proviso to Article 21 of the
Articles of Association provides superintendence, a permanent appointment made against the
post would be illegal.

22. A permanent appointment was made to a post which is not included in the staff patter of
State Farming Corporation of Kerala. Moreover, it is not appropriate to give the favour of
‘Iegitimate expectation’ to a person who has taken a temporary appointment in a post which is
not a permanent post. While the first appointment order itself specifies the tenure as one year,
the validity of the ‘legitimate expectation’ beyond that period does not exist.

23. It did not appear that a transparent procedure was followed, advertised or other candidates
were given a chance before provisionally selecting Sri. Shibukumar for the said post and
subsequently to make him permanent. No due process followed in this appointment. Appointment
in contravention of the proviso to Article 21 of the Articles of Association of SFCK is punishable
under Section 172 of the Companies Act, 2013. On examining this matter it was revealed that
these facts had not come up for scrutiny earlier.

24. Government have caused the entire proceedings leading to the appointment, regularisation,
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the petitions received and the advice tendered by the advisory departments and facts and
records set for the personal hearing and after detailed examination make the following findings.

25. The Central Government Notification No.GSR 463 (E) dated 05.06.2015, has amended the
sub sections (2), (4) and (5) of Section 196 of Companies Act 2013. However, Government have
not amended the Articles of Association of SFCKL to permit continuation of a Director or
Managing Director beyond periods stipulated by Government policy. Despite the notification
relaxing Section 196 of Companies Act, Government of Kerala have consistently maintained that
public sector undertakings like SFCKL are best served by Directors and Managing Directors
serving contractual terms where no lien is established on the service of the company. Application
of extended terms beyond the maximum prescribed by the Companies Act, i.e., five years and
allowing a lien on the service of a company is purely a matter of policy of the State Government
which has been established and settled through Government Order read as 1st paper above.
The question raised by the petitioner in the Hon'ble High Court is merely on the sustainability and
appropriateness of the discretion exercised by the Government in exempting Sri.L.Shibukumar
from the purview of the policy established in Government Order read as 1st paper above. For
the same reason, Government have not entertained any amendment of the Articles of
Association in force in State Farming Corporation of Kerala. Therefore, it is the consistent policy
of the Government to observe the Government Order read as 1st paper above and not to allow
more than the statutorily permitted period in the post of Director/Managing Director.

26. There is no concept of probation for the post of Managing Director or a Director of a
Company either under the Companies Act or any extant Government instruction or rule of State
Farming Corporation of Kerala requiring such probation for a Director/Managing Director.
Therefore, the declaration of probation intimated by Chairman, SFCKL is without legal basis and
made in usurpation and dilution of the powers vested with the appointing authority, i.e., the
Government. It had categorically stated through Government Order read as 1ist paper above and
the provisions of the Companies Act 2013 and stated that the resolution of the Board of
Directors cannot be ratified as it is against extant policy and provisions of the Companies Act.

27. The regularisation effected on SriL.Shibukumar, Managing Director, SFCKL as per
Government Order read as 9th paper above was irregular and based on a wrong interpretation
of the amendments of the Companies Act made through Central Government Notification
No.GSR 463 (E) dated 05.06.2015 and the legal import of the same though the amendment
allows Government companies exemptions in matters including the maximum tenure of the
Managing Director. Government of Kerala have consistently maintained the principle of limited
tenure appointment and not permitting any lien in the post of Director/Managing Director in any
company, with the same purpose despite the amendment the Article of Association of State
Farming Corporation of Kerala Limited has been preserved without incorporation of any such
provision. A regularization effected without reason against a vald Article of Association
intervenes the rules in force.

28. The exemption granted to Sri.L.Shibukumar from the Government's established policy was
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erroneous, patently irregular, legally impermissible and is therefore needs to be rectified. Any
action that contravenes the Articles of Association of a company is unlawful, and the
Government is bound by law to correct such an irregularity to ensure compliance with statutory
provisions. His appointment as Managing Director without any due process, public advertisement
or transparent selection procedure and the subsequent regularization wherein direct violation of
Article 21 of the Articles of Association of SFCK.

29. Failure to address such an irregularity would compromise the principles of fair governance
and statutory compliance in public sector enterprises. The cancellation of Sri.L.Shibukumar's
regularization is thus, not only a procedural correction but a necessary enforcement of statutory
requirements under the Companies Act, 2013.

30. Based on the notice, written submissions, opportunity for hearing afforded to
Sri.L.Shibukumar and the petitioner on 05.06.2024, and based on the findings in the analysis of
the Special Secretary, and after examining the relevant legal provisions and precedents, the
Government has come to the following conclusions:

(1) The post of the Managing Director, State Farming Corporation of Kerala (SFCK) is a
tenure-based position:

(@) The Managing Director of State Farming Corporation of Kerala is appointed in
accordance with the Articles of Association (AoA), which does not create a permanent
post.

(b) The Government Order read as 1st paper above lays down the policy for tenure-
based appointments for Managing Director positions in Public Sector Undertakings
(PSUs).

(c) The appointment of Sri.L.Shibukumar beyond the tenure period, as a regularized
Managing Director, was in direct violation of this established Government policy as well
and cannot be sustained.

(2) No lien can be granted on a non-existing permanent post:

(@) A lien can only be granted to a permanent post within the approved staff pattern
of an organization.

(b) State Farming Corporation of Kerala does not have a permanent post for Managing
Director, and therefore, no lien could have been granted to Sri.L.Shibukumar under any
legally valid provision.

(c) This is in line with the judgment of the Supreme Court in State of Rajasthan V.
S.N.Tiwari & Others [(2009) 4 SCC 700], which held that lien of a Government
employee in service law is the right of the Government employee to hold a "permanent
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post" substantively to which he has been permanently appointed and not tenure based
post.

(3) It is a violation of Article 21 of the Articles of Association of State Farming Corporation
of Kerala:

(@) Article 21 of State Farming Corporation of Kerala's AoA states that the Managing
Director shall hold office at the pleasure of the Governor, and the Governor has
absolute discretion to remove or replace the Managing Director at any time.

(b) Any attempt to regularize the Managing Director position on a permanent basis
violates the discretionary authority vested in the appointing authority and is therefore
legally untenable.

(c) The Supreme Court in L R Pattil versus Gulbarga University, Gulbarga reported in
AIR 2023 SC 5214 that 'lien' is not a word of art and it connotes the right of a civil
servant to hold a post "substantively" to which he is appointed, meaning thereby, the
appointment of Government servant on the said post must be "substantive" as he or
she cannot hold to post simultaneously in two different cadres and maintain lien on both
of them at the same time. The Supreme Court also held that a person can be said to
acquire a lien on a post only when he has been confirmed and made permanent on
that post. It was also held by the Supreme Court, whether a person has lien, depends
upon whether he has been appointed with in accordance with law, in substantive
capacity and whether he has been made permanent or has been confirmed to the said
post.

(4) The waiting Period has been erroneously treated as duty:

(@) Sri.L.Shibukumar was removed as Managing Director of State Farming Corporation
of Kerala on 02.06.2017, and the period from 06.06.2017 to 26.10.2017 was later
treated as duty for the purpose of service benefits.

(b) However, this period does not qualify as duty under Rule 12(7), Part | of Kerala
Service Rules (KSR), as he was neither waiting for a posting in a sanctioned post nor
returning from deputation.

(c) The Supreme Court in Triveni Shankar Saxena Vs State of Uttar Pradesh [(1992)
Supp (1) SCC 524] has clarified that a employee acquires lien on post only when he
has been confirmed and made permanent on that post and not earlier.

(d) Hence the order granting duty status to this period is inconsistent with both
Government policy and judicial precedent and is liable to be revoked.

(5) It is a continuing violation of Section 172 of the Companies Act, 2013:
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(@) Any appointment or regularization that contravenes the Articles of Association of
company is a continuing offence under Section 172 of the Companies Act 2013.

(b) Section 172 imposes liability on those responsible for such violations, and a failure
to rectify the irregularity could amount to perpetuation of an unlawful act under
corporate law.

(c) The Government, being the appointing authority, is legally obligated to correct the
irregular appointment to prevent further statutory violations.

(6) The Government has never amended the Articles of Association to permit permanent
appointment for Public Sector Undertakings Managing Directors.

(@) The Central Government Notification No.GSR 463(E) dated 05.06.2015 amended
the Companies Act, allowing exemptions for Government Companies, but this was
never incorporated into the AoA of State Farming Corporation of Kerala. The State
Government has consciously decided it as a policy.

(b) Since the Article of Association remains unchanged, State Farming Corporation of
Kerala remains bound by the original terms, which limits Managing Director
appointments to tenure-based terms.

(7) Failure to correct the irregularity would set a dangerous precedent:

(@) If such a legally unsustainable appointment is allowed to stand, it would create a
precedent for arbitrary regularization of tenure-based posts across Public Sector
Undertakings, undermining the principles of transparent governance and administrative
integrity with optimum tenure and turnover of key management personnel.

31. In view of the above, the Government finds the regularization of Sri.L.Shibukumar to be legally
unsustainable, as it was issued in violation of statutory provisions, established Government policy,
and corporate governance principles. The appointment violates Article 21 of the Article of
Association of State Farming Corporation of Kerala, constitutes a continuing offense under
Section 172 of the Companies Act, 2013, and is inconsistent with multiple judicial precedents that
govern tenure-based appointments. Accordingly the Government is duty-bound to rectify the
irregularity and ensure compliance with the law.

32. Accordingly, after detailed examination and careful consideration, it is decided that all
Government Orders, including Government Order read as 9th paper above, that treated
Sri.L.Shibukumar's appointment as permanent or granted him any lien, as Managing Director of
State Farming Corporation of Kerala or thereafter are hereby revoked and declared void ab
initio, as they were issued in violation of law. Any consequent orders issued on the basis of
these erroneous Government Orders shall also be subject to review following due process. Any
service benefits derived from the company, based on this erroneous regularization shall also be
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subject to legal review. This order is issued in full compliance with the judgment of the Hon'ble
High Court in W.P(C) 7962/2021, and after providing due notice and a fair hearing to all
concerned parties, thereby upholding the principles of natural justice and transparency.

(By order of the Governor)
DR B ASHOK | A S
PRINCIPAL SECRETARY & APC

1. Sri.Raju.C, Kunnuvila Veedu, Near DMJUPS, Kattuppuram, Vilavoorkonam, Kollam - 691578
2.Sri.L.Shibukumar, Aaliyil, Njandoorkonam, Chempazhanthy. P.O, Thiruvananthapuram - 695587
3. Advocate General, Kerala (with C/L)

4. Managing Director, State Farming Corporation of Keral, Vettithitta.P.O, Alimukku, Punalur,
Kollam - 689696

5. Board of Directors, State Farming Corporation of Kerala (Through Managing Director, State
Farming Corporation of Kerala)

6. Managing Director, Vazhakulam Agro & Fruit Processing Company Limited, Nadukkara,
Avoly.P.O, Muvattupuzha, Ernakulam - 686670

7. The Director, Agriculture & Farmers Welfare Department, Thiruvananthapuram
8. Principal Accountant General (A&E/Audit), Kerala, Thiruvananthapuram

9. General Administration (SC) Dept (Cabinet Decision No 2760 dated 27.02.25)
10. Finance Department (U.O No.1912684/PU-D3/119/2021-Fin dated 16.05.2024)

11. Law Department (U.O No. Opn.D2/220/2020-Law dated 25.11.2024)

12. Planning & Economic Affairs Dept (U.O No.4392/BPE2/15/Plg dated 30.03.15)

13. Information & Public Relations Dept (for uploading in the Government website)
14. Stock File/ Office Copy

Forwarded /By order
Slgned%y

Premchand C P

Date: 0303:2005192525

Copy To:- 1. The Private Secretary to Hon'ble Minister (Agriculture)
2. P.A to Agriculture Production Commissioner & Principal Secretary
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7. @y UBlaldduo@lenaad mlwa, WMoy, OTolY QI 8OS @RElJIo @Y@IQYEHWYo,

MlooQida] 10.01.20158J, 04.08.2015, 28.09.2015 80 9JQAUOSAJOEOISSS @RElIWo
GOEUOSTID B QETROWS.

(o) MoQUH]
(1) The State Farming Corporation of Kerala )o@y Companies Act, 1956 (oJ@00@0 @2dlqTV@

0a1Qlsss SMITIO6M. TR SnimlQes Articles of Association e clause 18(i)-@d
SHNMQReS WROHAROE Tl naidspoaeeman’ alogymo. clause 18 (i)
el QITVN M al0®o (@JBoe@d6mM. The Governor shall have power to remove any
director appointed by him from office at any time, in his absolute discretion and fill up any
vacancy in the office of a director caused by retirement, removal, resignation, death or

otherwise.

Clause 20-@3 WORHABMICIT GBEIOS NAIBSRALS @oemeloty  AW@OGHOIW
dlEnIeamee @EGn0. GMIMIQeS MsODila]mow, esniod 8oad W OGHFIOMD
dom@smooim.  ewmemosonime.  olcwweow]  8m  ggand  quow
sdlamemoomoidlesenmme. alomm. 20@aee), Clause 21 -62l QIS

DMlajO0Qo @JHOODIE.

21. The appointment of the Managing Director shall, subject to the provisions of the Act, be
for such term and at such remuneration as the Governor may deem fit:

Provided that notwithstanding anything herein contained, the Governor may at any time
remove or dismiss any Director from the office of the Managing Director and appoint

another in his place.

YN aosEed Ml SmlQes AWOREREEQ  B0CMU
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Qdaflod @oElJowo.

(11)16/10/2014-@3 @Sl O @TIleER] 5041300 M@ Resolution (@)&hd@e 2013-@3 MSaM
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G BROMOBFENOMB WA GBIl @PRWIE @AM DD Qldsq] 10/01/2015-
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Wal 208- el smudlay @pg Tl amemogasl 0306
¢0Wlses@Imom, @pEle®  @rSITuoIMmGTIad omalaflges moem@ﬂrﬂ)(h
m?anm%“&ﬁs;m@%. @0@0Jae) State Farming Corporation of Kerala Limited-ex® Articles of
Association-eel clause 5-@3 @]d»00c aloemmIGlesma. The Corporation eventhough
incorporated as a private limited company as per clause 4 is Government company within
the meaning of Companies Act and the provisions of the Act in so far as they are applicable
to a Government Company shall be applicable to this company. @R@@IMIT BIeMloUy
WQOHOIYWSS Tame 2013 HR1 &MIMIMY @RI 196 Qldq] (0G0 MSEDMN®Y
MeNIMWl 5] @BROTID @ITBRIMODFEENENRD (TVREHIIE).

() As per Clause 5 of the Articles of Association of the State Farming Corporation, the
Corporation even though incorporated as a Private Limited Company as per Clause 4 it is a
Government Company within the meaning of the Companies Act. It also stipulates that the
provisions of the Companies Act in so far as they apply to a Government Company shall be
applicable to the State Farming Corporation as well. Since it is a Government Company,
Chapter 13 of the Companies Act, 2013 applies to the appointment and remuneration of
managerial personnel including the Managing Director of the Company.

Section 196 reads thus: Appointment of managing director, whole-time director or manager-

1) No company shall appoint or employ at the same time a managing director and a

manager.

2) No Company shall appoint or re-appoint any person as its managing director, whole-time
director or manager for a term exceeding five year at a time:

Provided that no re-appointment shall be made earlier than one year before the expiry of

him term.

The only interdiction in Sub Section (2) is that there shall no appointment or re-appointment
for a term exceeding 5 years at a time. There is no total bar against the appointment of a
person for more than one term, but such appointment during a term shall not exceed 5
years. After the expiry of the period of the first five years, if the company deems fit, there
can be an appointment for a fresh period which shall not exceed 5 years. The words at a
time only mean in one transaction. The proviso stipulates that no re- appointment shall be
made earlier than one year before the expiry of the term. Such being a case there is no
impediment in appointing Sri.Shibukumar.L as the Managing Director of the State Farming
Corporation. Nonetheless such appointment shall not exceed a period of 5 years at a time.
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Finance Department endorses the views of Law Department on the matter. Administrative
Department is requested to take appropriate decision on fixing the term of the MD at
appropriate level.

(o)) @RTY@EM ALIMNUT 0@} (6Nil.all.en) Qidhal.

The Administrative Department is informed that as per G.0.(Ms)No.19/2009/P\g dated
20/05/2009, the appointment of Managing Director shall be at the pleasure of the
Government. The Government shall have the right to remove him from the post at any time
band no person Shall hold a lien as Managing Director of a Company. Moreover as per
Companies Act, 2013 no company shall appoint or re-appoint any person as its Managing
Director, whole time director or manger for a term exceeding five years at a time. Hence the
resolution of Board of Directors cannot be ratified since it is against Government policy and

existing provisions of Companies Act.
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20.02.2024 @ aj06a5QlEeSISE8 DOMET 4JAUOSIOQe (@B

" allow this Writ Petition directing the competent authority of the Ist respondent to take up
Ext P6 representation - if it is stil pending - and dispose of the same, after hearing the
petitioner and respondents 3 and 4, thus culminating in an appropriate order and necessary
action thereon, as expeditiously as is possible, but not later than three months from the

date of receipt of copy of this judgment.’

17. 6N1aD.66n0EEISTIQYeS OOMEAIOMD @RSITLAOMEDITD @l Qldia] HIYHIT OTVESO!
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"WP(C) 7962 / 2021 G&MUI@D 6NIaD.00a0EHISTIWIE QIS muadaflal eqygeadticd
"Since the post of Managing Director is a tenure post, no person can be given a lien against
the post of Managing Director in the State Farming Corporation of Kerala Limited." agam
mlelass @rclw lgesD. AEI®  aldlewwowls] @B o £6a0GHIST

MLREIAITY MlBERUee Melle@ads.

eqyg’ an0alouy GH0B|GOHOMD @RASIEWd 60ad @oeMOMIlcaHmleel ETVBHM 19
QB0 AWDORA TMQAMo JQIOSAOQ0 (@JBH0@ETT).
"i) The Directors shall be appointed by the Governor and shall be paid such
salary/or allowances as the governor may from time to time determine.
(ii) The Directors shall hold office during the pleasure of the Governor.
(ii) The Governor shall have the power to remove any director appointed by him
from office at any time, in his absolute discretion and fill ulp any vacancy in the
office of a director caused by retirement, removal, resignation, death or otherwise."

eTVG an0dloUy e300 e0aHmIen) @RASlEsud 600 @RETLINVIERAHMIOR] HTVHHM
20 BJo, 21 BJo @MUY AWOBROS MWBMo YAUOSAOYe (@lB>I@MDIETT).

0. The Governor may appoint one of the Directors to be the Managing
Director who shall be a whole time employee of the Company for the conduct and
management of the business of the company, subject to the control and
supervision of the Board of Directors.”

21. The appointment of the Managing Director shall, subject to the provisions
of the Act, be for such term and at such remuneration as the Governor may deem
fit. Provided that notwithstanding anything herein contained, the Governor may
at any time remove or dismiss any Director from the office of the Managing Director

and appoint another in his place.
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&s00® 'Managing Director’ ag)am oadle, TR anoalloty G&O@(HGO(&!(D{]G)QI Staff
Pattern @3 @(ﬁ@rﬂsomgmoaﬁ. @@;0(6%@0094@6)91 Staff Pattern & Recruitment Rules @3
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"8RG an0dleUy EH0BajE0aHM -6 Article of Association (AoA) @RASIEUB 19 (@)E0@o,

00 0
WQOHA MWlBMo 4SSO (BRI,

"(i) The Directors shall be appointed by the Governor and shall be paid such salary/or
allowances as the governor may from time to time determine.

(i) The Directors shall hold office during the pleasure of the Governor.



(i) The Governor shall have the power to remove any director appointed by him from
office at any time, in his absolute discretion and fill up any vacancy in the office of a
director caused by retirement, removal, resignation, death or otherwise."

g anodly) edodajeoaum@ -odf staff pattern - 20eMElet) AWDOLHA
M@ame QIO @g_mymﬂ%. QTR mlwame QIO amcg)ﬂggg@“ Article of
Association (AoA) -@l@d @ren. AcA ©fpes @rAgleud 20 -@ MD -Qes ml@amo
QIQITID 621G, JTY AITLD 4SS G.al@ER;

" 20. The Governor may appoint one of the Directors to be the Managing Director who
shall be a whole time employee of the Company for the conduct and management of the
business of the company, subject to the control and supervision of the Board of Directors.”

21. The appointment of the Managing Director shall, subject to the provision of the Act,
be for such term and at such remuneration as the Governor may deem fit.

Provided that notwithstanding anything herein contained, the Governor may at any
time remove or dismiss any Director from the office of the Managing Director and appoint
another in his place."
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