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Abstract
Prisons – Premature release of C.No. 2761 Rajan, inmate of Open Prison &
Correctional Home, Nettukaltheri and C.No. 321 Prakasan, inmate of Open
Prison & Correctional Home, Cheemeni - Judgment dated 11.04.2025 of
Hon'ble High Court in W.A 1245/2024 and W.A.2137/2024 filed by Smt.
Prasanna and Smt. Bindu Prakasan respectively – Complied with - Orders
issued.

HOME (B) DEPARTMENT
 
 

ORDER

   The Hon'ble High Court, as per the judgment read as 2nd paper above,
directed Government to consider the release of the petitioner Smt. Prasanna's
husband, C.No. 2761 Rajan, inmate of Open Prison, Nettukaltheri, in the
light of the recommendation of the Jail Advisory Board. The
recommendation was rejected by Government as per the order read as 4th
paper above. Smt. Prasanna filed W.P.(Crl.) No. 90/2024 before the Hon'ble
High Court against the said Government order, and the same was dismissed
by the Hon’ble Court as per the judgment read as 5th paper above.

2.   As per the order read as 1st paper above, the Hon'ble High Court directed
Government to consider and pass appropriate orders on the recommendation
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of the Jail Advisory Board relating to the petitioner Sri. Prakasan (Convict
No. 321), an inmate of Open Prison & Correctional Home, Cheemeni.
Government, after examining the recommendation of the Jail Advisory
Committee of Open Prison & Correctional Home, Cheemeni, rejected the
same as per the order read as 3rd paper above. Smt. Bindu Prakasan filed
W.P.(Crl.) No. 79/2024 before the Hon'ble High Court against the said order,
and the same was dismissed as per the judgment read as 6th paper above.

3.   Smt. Prasanna and Smt. Bindu Prakasan filed W.A. Nos. 1245/2024 and
2137/2024 respectively against the judgments read as 5th and 6th papers
above. The Hon’ble Court jointly heard W.A. No. 1245/2024 and W.A. No.
2137/2024 and disposed of them as per the judgment read as 7th paper
above, directing Government to consider afresh the last among the
recommendations made by the Advisory Committees for the premature
release of the prisoners involved in these cases, within a period of one
month. Extract of the same is as follows:

“……………………………………………………………………
………….............
21. Let us now consider the arguments advanced by the learned
Special Government Pleader. True, in Joseph, it was observed by
the Apex Court that grouping types of convicts based on the
offenses they were found to have committed, as a starting point,
may be justified. But, in the light of the propositions laid down in
the said case as contained in paragraphs 32 and 37 of the
judgment, the said observation cannot be understood as one
permitting grouping of convicts based on the offenses they were
found to have committed in such a manner as to exclude certain
offenses from the scope of grant of remission as done by the State
Government………………………………………………………
……………..........
……………………………………………………………………
……………….................
Needless to say, we accept the decision of the Apex Court in
Joseph as the binding precedent. We are inclined to hold that long-
term convicted prisoners, especially those who are deemed to have
completed the entire term of imprisonment in terms of the
provisions contained in the Act and 2014 Rules, other than those
who were sentenced by the convicting courts for imprisonment for
a period exceeding 20 years, cannot be denied the benefit of
remission having regard to the nature of the offence committed by
them in the distant past.
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23. We take this view for yet another reason also. Granting early
release to prisoners is a matter related to their fundamental
human rights. The National Human Rights Commission has
received a number of representations pointing out that the
State Governments are applying differing standards in the
matter of premature release of prisoners undergoing life
imprisonment. After considering the response received from
a number of States/Union Territories, the Commission fixed
guidelines and the same were communicated to all the State
Governments/Union Territories on 26.09.2003. The Apex
Court has made a reference to these guidelines also in
Joseph. In the said communication, even though it is
provided that there can be a classification among the life
convicts having regard to the magnitude, brutality and
gravity of the offence for which the convict was sentenced to
imprisonment, the period of incarceration inclusive of
remission even in worst of the worst situation should not
exceed 25 years.

24. On an evaluation of the totality of the facts and
circumstances of the cases on hand, especially the finding
rendered by us that the prisoners involved in these cases were
entitled to be released prematurely on completion of
imprisonment for a period of 20 years in terms of the 1958
Rules, we are of the view that these are apt cases where this
Court should direct the Government to release the prisoners
with immediate effect, as done by the Apex Court in Joseph.
However, inasmuch as the grant of remission is a prerogative
of the Government, although the power conferred on the
Government for the said purpose is a power coupled with
duty to be exercised after taking into account all the relevant
factors, we set aside the impugned judgments as also the
orders of the Government impugned in the writ petitions and
dispose of the writ appeals directing the Government to
consider afresh, the last among the recommendations made
by the Advisory Committee for the premature release of the
prisoners involved in these cases, within a period of one
month, in the light of the findings and observations made by
the Apex Court in Joseph, as referred to by us in this
judgment, untrammelled by the nature of the offences for
which they were
convicted...................................................................................
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..........”

4.   Government examined the matter in detail. In a similar case, as
per judgment dated 03.04.2025 in W.P.(Crl.) No. 1215/2024 filed
before the Hon'ble High Court by C.No. 6036 Balu, an inmate of
Central Prison & Correctional Home, Viyyur, the Hon'ble Court
observed that premature release should not be denied to prisoners
considering the nature of the crime alone. The Hon'ble Supreme
Court, in its judgment dated 21.09.2023 in W.P.(Crl.) No.
520/2022 (Joseph v. State of Kerala ), also made observations
against denying release solely on the basis of the nature of the
crime.

5.   Convict No. 2761 Rajan, inmate of Open Prison &
Correctional Home, Nettukaltheri, has completed 22 years, 3
months, and 10 days of actual imprisonment as on 31.05.2024 and
28 years, 7 months, and 2 days including remission. Convict No.
321 Prakasan, inmate of Open Prison & Correctional Home,
Cheemeni, has completed 20 years, 3 months, and 27 days of
actual imprisonment as on 31.12.2023 and 26 years, 2 months, and
7 days including remission. Hence, they have already completed
the minimum period of sentence prescribed under Section 433A
CrPC. Furthermore, the respective Jail Advisory Committees have
recommended their release.

6.   In the above circumstances, Government are pleased to grant
premature release to the following prisoners after remitting their
remaining period of substantive sentence, in exercise of the
powers conferred by Article 161 of the Constitution and subject to
the provisions of Rule 470 of the Kerala Prisons and Correctional
Services (Management) Rules, 2014:

1) C.No. 2761 Rajan, inmate of Open Prison & Correctional
Home, Nettukaltheri.

2) C.No. 321 Prakasan, inmate of Open Prison & Correctional
Home, Cheemeni.

7.   The judgment dated 11.04.2025 read as 7th paper above is
complied with accordingly.

(By order of the Governor)
BISHWANATH SINHA
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ADDITIONAL CHIEF SECRETARY
Smt. Prasanna, W/o Rajan, Vellamathukudi House, Keezhillam P. O.
Perumbavoor, Ernakulam- 683541
Smt. Bindu Prakasan, W/o Prakasan, Parambil House, Brothers Road,
Kandanassery PO, Thrissur- 680102
Additional Chief Secretary to Hon'ble Governor, Raj Bhavan,
Thiruvananthapuram.
Advocate General, Kerala, Ernakulam (with C/L).
The State Police Chief, Thiruvananthapuram
Director General of Prisons and Correctional Services, Thiruvananthapuram
(with case files).
Superintendent, Open Prison & Correctional Home, Nettukaltheri.
Superintendent, Open Prison & Correctional Home, Cheemeni.
General Administration (SC) Department (Vide item No.3178 dated
13.08.2025)
Law (Opinion E) Department (for information)
Information Officer, Web & New Media division, I&PRD
Stock file.

Forwarded /By order

Section Officer
 
Copy to:-  PS to Chief Minister
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21. Let us now consider the arguments advanced by the learned Special 
Government Pleader. True, in Joseph, it was observed by the Apex Court that 

grouping types of convicts based on the offences they were found to have 

committed, as a starting point, may be justified. But, in the light of the propositions 

laid down in the said case as contained in paragraphs 32 and 37 of the judgment, the 

said observation cannot be understood as one permitting grouping of convicts based 

on the offences they were found to have committed in such a manner as to exclude 
certain offences from the scope of grant of remission as done by the State 
Government............................... ........................................................ 

Needless to say. we accept the decisibn of the Apex Court in Joseph as the binding 

precedent. We are inclined to hold that long-term convicted prisoners, especially 

those who deemed to have completed the entire term of imprisonment in terms of 

the provisions contained in the Act and 2014 Rules, other than those who were 
sentenced by the convicting courts for imprisonment for a period exceeding 20 
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cases where this Court should direct the Government to release the prisoners with 

immediate effect, as done by the Apex Court in Joseph. However, inasmuch as the 

grant of remission is a prerogative of the Government, although the power conferred 

on the Government for the said purpose is a power coupled with duty to be exercised 

after taking into account all the relevant factors, we set aside the impugned 

judgments as also the orders of the Government impugned in the writ petitions and 

dispose- of the writ appeals--directing the Government-to consider-afresh, the last-

among the recommendations made by the Advisory Committee for the premature 

release of the prisoners involved in these cases, within a period of one month, in the 

light of the findings and observations made by the Apex Court in Joseph, as referred 

to by us in this judgment, untrammelled by the nature of the offences for which they 

were convicted." 
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15. Premature release has been recognized as one of the facets of the human. 

rights of prisoners. The remission jolicy manifests a processoiieshdping a person - 

who, under certain circumstances, has indulged in criminal activity and is required 

to be rehabilitated. It is based on the principles of reformation and intended to bring 

the convict back to society as a useftil member. It was specifically nentioned in the 

probation report that the convict could lead a normal life after release by doing 

agricultural labour work in his own village. The murder was committed when the 

petitioner was only 18 years of age, and he is now around 42 years. The police 

authorities, the probation officer and the Superintendent of Prisons have 

recommended the premature release of the petitioner. The Jail Advisory Committee 
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has also recommended the premature release of the petitioner. These factors that 
have a bearing on the concept of reformation cannot be ignored on the bare premise 

that persons who have committed the murder of women will not be given remission 
of sentence. The grant of premature release is the power coupled with duty conferred 

on the appropriate Government in terms of Section 432 of Cr.P.C, and under the 

provisions of State Laws which is to be exercised by it after taking into account all 

the relevant factors. Consideringthe+entire facts and circumstances oL the .case,.L am - 

of the view that it is a fit case where the Government ought to have considered the 

plea of the petitioner for premature!  release favourably. However, it is well settled 

that this Court cannot direct the respondents to release the prisoner forthwith or to 

remit the remaining sentence [See Rajan (supra) and Bilkis Yakub Rasool (supra)] 
16. For the reasons stated above, Ext.P4 order is not sustainable, and accordingly, 

it is set aside. In the counter affidavt filed by the 1st respondent, it is stated that in 
the course of routine consideration for recommending premature release during the 

first half of the year 2024, the Director General of Prisons and Correctional Services, 

has forwarded the recommendation of the Jail Advisory Committee, which was 

convened on 15/07/2024, by which four prisoners, including, the petitioner, were 

recommended for the grant of premature release and the file pertaining to it is under 

process. Hence, the 1st respondent is directed to consider the recommendation of the 
Jail Advisory Committee relating to the premature release of the petitioner in the 

light of the observations made in this judgment, as expeditiously as possible, at any 

rate, within a period of three months from the date of receipt of a copy of this 

judgment, The writ petition is dispoed of as above. 

6. W(cO61UIt) 3 	Cfl&o 6ni29. 	nosw$1 	nflw'1moo njoo 	14eJFoT mp. 

cJocaosfiss WP(CrL) 520/2022 m(nj(8 acuo Joseph Vs State of Kerata, 21.09.2023 u1wQfl6QJ 

oJ1w1mom 	sc unom 	flu)om. 	pum nflwmoxuru164 	@ouo .njos 

.............33. Classifring to use a better word, typecasting convicts, through 
guidelines which are inflexible, based on their crime committed in the distant 
past can result in the real danger of'overlooking the reformative potential of each 
individual convict. Grouping types of convicts, based on the offences they were 

found to have committed, as a strting point, may be justified. However, the 

prison laws in 1ndia..read.with.ArticJs.]2_andJ.6l encapsulate a strong underlying.. 
reformative purpose. The practical impact of a guideline, which bars consideration of 

a premature release request by a convict who has served over 20 or 25 years, based 

entirely on the nature of crime committed in the distant past, would be to crush the life 

force out of such individual, altog4her. Thus, for instance, a 19 or 20 year old 
individual convicted for a crime, which finds place in the list which bars premature 

release, altogether, would mean that such person would never see freedom, and would 
die within the prison walls. There is a peculiarity of continuing to imprison one who 

committed a crime years earlier who might well have changed totally since that time. 

This is the condition of many peol 
I 
 e serving very long sentences. They may have 
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killed someone (or done something much less serious, such as commit a narcotic drug 

related offences or be serving a life sentence for other non-violent crimes) as young 

individuals and remain incarcerated 20 or more years later. Regardless of the morality 

of continued punishment, one may question its rationality. The question is, what is 
achieved by continuing to punish a person who recognises the wrongness of what they 
have done, who no longer identifies with it, and who bears little resemblance to the 

-- - 

	

	 person they were years-earlier? It is tempting to say that they are no longer the same 

person. Yet, the insistence of guidelines, obdurately, to not look beyond the red lines 
drawn by it and continue in denial to consider the real impact of prison good behavior, 

and other relevant factors (to ensure that such individual has been rid of the likelihood 
of causing harm to society) results in violation of Article 14 of the Constitution. 

Excluding the relief of premature release to prisoners who have served extremely long 

periods of incarceration, not only crushes their spirit, and instils despair, but signifies 
society's resolve to be harsh and unforgiving. The idea of rewarding, a prisoner for 
good conduct is entirely negated. 

In the petitioner's case, the 1958 Rules are clear a life sentence, is deemed to be 20 

years of incarceration. After this, the prisoner is entitled to premature release. 28 The 

guidelines issued by the NHRC pointed out to us by the counsel for the petitioner, are 

also relevant to consider that of mandating release, after serving 25 years as sentence 
(even in heinous crimes). At this juncture, redirecting the petitioner who has already 
undergone over 26 years of incarceration (and over 35 years of punishment with 

remission), before us to undergo, yet again, consideration before the Advisory Board, 
and thereafter, the state government for premature release - would be a cruel outcome, 
like being granted only a salve to fight a raging fire, in the name of procedure. The 

grand vision of the rule of law and the idea of fairness is then swept away, at the altar 
of procedure which this court has repeatedly held to be a "handmaiden ofjustice". 

Rule 376 of the 2014 Rules prescribes that prisoners shall be granted remission for 

keeping peace and good behaviour in jail. As per the records produced by the State, 

the petitioner has earned over 8 years of remission, thus demonstrating his good 

conduct in jail. The discussions in the minutes of the meetings of the Jail Advisory 
Board are also positive and find that he is hardworking, disciplined, and a reformed 

- inmate. Therefore, in the interest of justice, this court is of the opinion, that it would 
be appropriate to direct the release of the petitioner, with immediate effect. it is 
ordered accordingly. 

The writ petition, thus, stands allowed in the above terms. Pending applications, if 
any, are disposed of. 

7. 	nfi.mo. 2761 ØD64 	onicmc 6m oeCMMA p0CM 	o.flooJ 16.08.2024 6)QJ 

p~JG(3CfddbCrOM1(M1q. cru1.mo. 321 Qaao64 	ocox8 .iSm'1 	ocm 	nflsoi 07.08.2024 	j 

r2cu8 	pruc3uoacmaflmfl0 	uthniothuo 	 (ni(a)O( 	ofirifiw 	 &kDB 

awmo&rr. (Oj) 	3(8U&1CD3 U36)rg nilOJ (ThSC&,0(036)S 18)DØ\CT0CO3 



a 
11 

n9a,øsm6u6u3 	OGrT1 C)1C6 &OQJW0CP)6ThO&o. cax cmscu&oc  9u36r3jcm cuJki1nn8 

GGnj&rfl6,c oj1w1cn< o0 m 	cnsflcooQB (muw: 30.08.2026) mso cuflmoeioem" 

çj 	 wm16n ClOD OnJcod 	oD 	oflpcut WA(Cr[) 1245/24, WA 2137/24 r4j)(TTfl 

e6)QJ 11.04.2025 ctSJl6eJ oflw1cno0 ms 	o)ocmm(6)m(i16)® 	 cmcm 6nJ2p. 

6)6)n0)DS(Ufl 	moe, Contempt case (C) No. 1203/2025 -nQxB 	 11.04.2025 

nflw1cno0 ms 	o3mAc15 cmuinm ci6efl 4r m 	cmflm" 	o3 morua 
- -----

tjc6o(c5o 30.08.2025 fliøø 6mao. 	 os1 	tho 

C1Uh C)J&]rUj 	U5lnS6mC3 .aJ1nU 6Cro01 01.09.2025 rnict1(58 GMSJ nooøooci3 

m1qu14nf. 

8. 	c3r1jo6mm (Thc 	DCrU1&6)S acacn5 Cfl)o&flKflJfl QC)J(O6BU8 41J6)S nJC)qo ODWQOGflI'. 

Bcifl gtmo U01CM aniofl 6)f&006fl1 31.05.2024 31.05.2024 cOOS 

O)o mo. & mY cald w1nuiSkth cuiwcuThufl cuo6m 

ocjø" oli 4jo8 o1aqoc8f cj8comiaa1 e LD@d 

(onwq') .j 	wo&w'io @u8enjes QflQiøo 

ool&so c&(M1ø1 

aoej©@oI .aJ CIth&&O 

2761 C116)cI2) &iQJnJ®CTO)o (jUflQjo CUIoCToDJO 22 oJc8nsjo 28 OJ(r,So 6)6htD(t 

øoa 	(63) 6)&)DQJ6) &01cn 03 aocm0 07 alocnJc 

coscil(302 .10 (bJCmo 02 	01cru0 

IPC) 

(êth £6r18Ofl4 a9tw)o Ual (OM enioell 6)JOQ6Th 31.12.2023 31.12.2023 Q6ki005 

(Do (Do. & mY thinS wiw,cm1R S1nm1fl s.m1 

anid oloq08 o1a08 64 

#wmfloøl LDO@jJ@S oflonao 

xoo(S(mo .j ualaso 

uo10 a02JcnflO1 

1 miimo.321 DcThonfl6wn S1QjnJøGTho 1QJ mCTbQJo 20 flJ(Sno 26 OJCn9io 6)6)nflClB 

tjCe'Ouan8 6)&DQJ6)r &,o'lcn CD)SQJ 3 Q3DCfl)o 2 	DCfl)o 

QJQ)Cflj: 51 MTO (302, 307 27 	QJCTUO 7 (310J(TUo 

IPC) 



Ut> 

4 

9.. 	(QJO(t) C)SC&0(36)S c&cnY Cfl)o6flJCfl.ui U 	OoU6Ut3U 	S1 	 C1 c6)C 

(To3)0 0JscnJc33m. 

1.0 No.2 761 RAJAN S/o KRISHNA NKUTTYNA JR (A ge:63) 

Details of conviction Reasons for Recommendation 

The Prosecution case is that Rjan who was a The 	District 	Probation 	Officer 
close 	re/alive 	of the 	deceased Gee/ha 	and recommended for his release. But the Police 
was alleged to have illicit relation with Geetha - report 	is 	advere. 	Jail 	Advisory 	Bôatd 
rejected her request to live together after the recommended his release. 
marriage of her daughter and hence he poured 
kerosene 	over 	her 	and set 	her 	ablaze 	on As per sec. 475 of BNSS where a sentence 
17.04.1997 and she succumbed to the burn of imprisonment for 	life 	is 	imposed on 
injuries, conviction ofa person for an offence for which 

death is one of the punishments provided by 
He was the accused in SC.No. 117/1999 of law, such person shall not be released from 

the 	Additional Sessions Court North Paravoor prison unless he had undergone atleast 14 
and convicted and sentenced to Imprisonment years of imprisonment. 	The prisoner 	has 
for life u/s 302 of IPC. Set off allowed undergone actual imprisonment of 22 years, 

03 month and 10 days as on 31.05.2024. 
The judgment of the convicting Court was 

confirtnèd and the appeal was dismissed by the Neither in the judgment of the Hon'ble 
High Court vide Judgment in Cr1. Appeal No.51 Additional Sessions Court North Paravoor in 
of 2002 dated 24.07.2003. Sessions 	Case 	No.117/1999 	nor 	in 	the 

judgment of the Hon'ble High Court in Cr1. 
Appeal No.51 	of 2002 	dated 24.07.2003 
contain any adverse remarks on the premature 
release of Sri. Rajan. 

Since the prisoner . has completed the 
minimum period stipulated by section 475 of 
BNSS, 	there is no legal impediment in his 
premature release. 

2.C.No. 321 PRAKASHANS/o NARA YANAN (51 pears) 

Details of conviction Reasons for Recommendation 

The Prosecution case is that on the night The 	DistrictS 	Probation 	Officer, 
of 29.07.1999, the accused stabbed his mother recommended his release. 	Police Report is 
to death and injured his father who tried to adverse. ,Jail Advisor* Board recommended his 
avert the attack release. 

He was the accused in SC.No. 162/2001 of As per sec. 475 of BNSS where a sentence 
the 	Addi 	Sessions 	Court, 	Fast 	Track-Il, of imprisonment for 	life 	is 	imposed 	on 
(Adhoc) 	Thrissur 	and 	was 	convicted 	and conviction of a person for an offence for which 
sentenced to imprisonment for L?fe  u/s 302 fEC death is one of the punishments provided by 
and RI for 05 years u/s 307 fEC. Sentence to law, such person shall not be released from 
run concurrently, Set of allowed against the prison unless he had undergone atleast 14 
imprisonment u/s 307 IPC. years 	of imprisonment. 	The 	prisoner 	has 

undergone actual imprisonment of 20 years. 03 
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The judgment of the convicting Court was 
firmed and the appeal was dismissed by the 
½ Court vide Judgment in CrL Appeal 
890/2003 dated 29.10.2004. 

months and 27 days as on 31.122023. 

Neither the judgment of the -I-fon'ble 
Addl. Sessions Court -Adhoc -III) Thrissur in 
Sessions Case No.162/2001 nor in the 
judgment of the Hon'ble High Court in Cr1. 
Appeal No. 890/2003 dated 29. 10.2004 contain 
any-adverse remarks-on the premature--release 
of Sri. Prakashan. 

Since the prisoner has completed the 
minimum period stipulated by section 475 of 
J3NSS, there is no legal impediment in his 

p 
	 premature release. 
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IN THE HIGH COURT OF KERALA AT ERNAKULAJ.1 

PRE SENT 

THE HONOURABLE MR. JUSTICE P.B.STJRESH KUMAR 

& 

THE HONOEJRABLE MR.JUSTICE JOBIN SEBASTIMT 

FRIDAY, THE 11TH DAY OF APRIL 2025 / 21ST CHAITHRA, 1947 

WA NO. 1245 OF 2024 

AGAINST THE JUDGMENT DATED 14.08.2024 IN WP(Crl.) 

NO.90 OF 2024 OF HIGH COURT OF KERALA 

APPELLANT/PETITIONER. 

PRASANNA 

AGED 59 YEARS, W/O.RAJAN, VELLAMATHUKUDI HOUSE, 
KEEZHILLAN (P.0), PERUMEAVOOR, ERNAKULAM 
(DIST) . , PIN - 683541 

BY ADV K.DEEPA (PAYYANUR) 

RESPONDENTS/PESPONDENTS: 

3. 	STATE OF KERALA 
REPRESENTED BY PUBLIC OROSECUTOR, 
HIGH COURT OF KERALA, i'IN - 682031 

2 	THE ADDL. CHIEF SECRETARy TO HOME DEPARTMENT 
GOVERNMENT OF KERALA, ?ECRETARIAT, 
THIRUVANpjqT}ffippJ4 	PIN - 695001 

3 	THE DIRECTOR GENERAL OF POLICE (PRISONS) 
POLICE HEAD QUARTERS, CHIRUVANANTPpp 
PIN - 695001 

4 	THE SUPERINTENDENT OF PRISON 
OPEN PRISON & CORRECTION HOME NETTUKALTRERI 



W.A. Nos.1245 and 2137 of 2024 	
2025:KER:31224 

-:2:- 

THIRUVANANTHAPUP.AM  (DIST) -, PIN - 695572 

5 	THE CHAIB±4AN 
JAIL ADVISORY COMMITTEE, OPEN PRISON & 
CORRECTION ROME NETTUKALTRERI, 
THIRUVANANTHAPURAM (01ST)., PIN _ I 695572  

BY ADVS. 	 I  
SHRI.P.NARAYANAN, SPL. G.P. 
SHRI.JACOB P.ALEX, AMICUS CURIAE 

THIS WRIT APPEAL HAVING BEEN FINALLY HEARD ON 

19.03.2025, ALONG WITH WA.2137/2024, THE COURT ON 

11.04.2025 DELIVERED THE FOLLOWING: 
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IN THE HIGH COURT OF KERALA AT ERNAKULAId 

PRE SENT 

THE HONOURABLE MR. JUSTICE P.B.SURESH KtJM1R 

& 

THE HONOURABLE MR.JUSTICE JOBIN SEBASTIAN 

FRIDAY, THE 11TR DAY OF APRIL 2025 / 21ST CHAITHRA, 1947 

WA NO. 2137 OF 2024 

AGAINST THE JUDGMENT DATED 03.12.2024 IN WP(CrJ..) 

NO.79 OF 2024 OF HIGH COURT OF KERALA 

APPELLANT/PETITIONER IN THE WRIT PETITION: 

BINDU PRAKASAN 
AGED 47 YEARS, w/o PRAKASAN, 
PARAMBIL HOUSE, BROTHERS ROAD, KANDANNASSERY 
P.O., THRIS5TJp., PIN - 680102 

BY ADVS. 

GEORGE VARGHESE.(PERUMPALLIKUTTIYIL) 
MANCJ SRINATH 
LIUJO JOHN THAXIPY 
NIVEDITA MUCHILOTE 
RIYAS M.B. 

RESPONDENTS/RESPONDENTS IN THE WRIT PETITION: 

1 	STATE OF KERALA 

HOME DEPARTMENT, GOVERNMENT SECRETARIAT, 
THIR1JVANANTHAPURAM, PIN - 695001 
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2 	DIRECTOR GENERAL 
PRISON AND CORRECTIONAL SERVICE DEPARTMENT, 
GOVERNMENT OF KERALA, POOJAPPURA, 
THIRUVANANTHAPUR, PIN - 695012 

	

3 	JAIL ADVISORY BOARD 
OPEN PRISON AND CORRECTIONAL HOME, CHEEMENJ, 
KASARAGOD, KERALA, PIN - 671313 

	

4 	DISTRICT PROBATION OFFICER 
THRISSUR, KALYAN NAGAR, AYYANTHOLE, THRISSUR, 
KERALA, PIN - 680003 

	

5 	DISTRICT POLICE CHIEF 
THRISSUR CITY, RAMAVARNAPURN4 RB, PALLIMOOLA, 
MM4NUMKAD, RANAVABNAPURAN, THRISSUR, KERALA, 
PIN - 680631 

6 	SUPERINTENDENT 
OPEN PRISON AND CORRECTIONAL HOME, CHEEMENI, 
KASAB.AGOD, KERALA, PIN - 671313 

BY ADVS. 
SHRI.P.NARAYAI4AN, SPL. G.P. 
SHRI.JACOB P.ALEX, ANICUS CURIAE 

THIS WRIT APPEAL RAVING BEEN FINALLY HEARD ON 

19.03.2025, ALONG WITH WA.1245/2024, THE COURT ON 

11.04.2025 DELIVERED THE FOLLOWING: 
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C. 

P.B.SURESH KJMAR & JOBIN SEBASTIAN, ii. 

Writ Appeal Nos.1245 and 2137 of 2024 

Dated this the 111h  day of April, 2025 

JUDGMENT 

RB.Suresh Kumar, J. 

The questions that arise for consideration in these 

matters are commpn and as such, they are disposed of by this 

common judgement. For a proper adjudication of the 

questions, a clear articulation of the facts involved in the 

matters is essential. 

W.A.No.1245 of 2024 

2. 	The appellant is the petitioner in the writ 

petition from which the appeal arises. Her husband is 

undergoing imprisonment for life pursuant to his conviction 

under Section 302 of the Indian Penal Code (IPC) for having 

committed the murder of one Geetha, with whom he was 
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having an illicit relationship. The convict has undergone 22 

years, 3 months and 19 days of imprisonment as on 

10.06.2024 and has also earned a remission of 6 years, 3 

months and 22 days. The period of sentence of the convict 

inclusive of remission would workout to be approximately 29 

years. Although the case of the convict is being recommended 

by the Advisory Committee constituted under Section. 77(1) of 

the Kerala Prisons and Correctional Services (Management) 

Act, 2010 (the Act) for premature release from the year 2017 

onwards, the same is not being accepted by the Government. 

The appellant, in the circumstances, preferred W.R(Crl.) No.320 

of 2023 before this Court voicing the grievance and the writ 

petition was disposed of as per Ext.P3 judgment directing the 

Government to consider the case of the convict for premature 

release in the light of the latest recommendation of the 

Advisory Committee. Pursuant to the said direction, the 

Government issued Ext.P4 order holding that the case of the 

convict being a case involving the brutal murder of, a widow 

who requires special care in the society, his premature release 
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would facilitate offences against women and that therefore, the 

case of the convict canbot be considered for premature 

release. The present writ petition is instituted challening 

Ext. P4 order. 

3. 	A counter affidvit was filed in the writ petition 

on behalf of the State Governnent contending, among others, 

that punitive measures imposed on persons convicted for 

offences against women are found not sufficient to deter and 

curb such offences; that stopping crimes against women is 

essential to ensure their safety and security; that criminal 

activities against women restrict their freedom and hinders 

their active participation in the ociety; that granting release to 

those invoived in offences against women may facilitate 

offences against women and !that they are, therefore, not 

extended the benefit of premature release. 

4. 	The learned Sihgle Judge dismissed the writ 

petition holding that the power conferred on the Government 

to grant remission is discretionary, and having regard to the 

I 

facts of the case, the impugned order does not warrant 
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interference. The appellant is aggrieved by the decision of the 

learned Single Judge. 

W.A. No.2137 of 2024 

5. 	The appellant is the petitioner in the writ 

petition from which the appeal arises. Her husband is 

undergoing imprisonment for life pursuant to his conviction 

under Sections 302 and 307 IPC for having committed the 

murder of his mother and attempted to commit the mUrder of 

his father. The convict has undergone 20 years, g months and 

27 days of imprisonment as on 30.06.2024 and be has earned 

a remission of 5 years, 10 months and 10 days. The period of 

sentence of the convict inclusive of remission would workout 

to be approximately 26 years. The case of the convict was 

recommended twice by the Advisory Committee constituted 

under Section 77(1) of the Act for 'premature release. The 

recommendations were, however, not accepted by the 

Government. The appellant, in the circumstances, preferred a 

writ petition before the Apex Court, and the same was 

disposed of by the Apex Court in terms of Ext.P5 order 
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directing the appellant to make a representation before the 

Government and directing the Government to consider the 

same. Pursuant to Ext.P5 order, the appellant preferred a 

representation and the same was rejected by the Government 

in terms of Ext.P7 order holding that inasmuch as the 

conviction was for the murder of his mother, the case cannot 

be considered for premature release. Ext.P7 order was 

challenged by the appellant before this Court in W.P(CrI) 

No.973 of 2022. During the pendency of the writ petition, the 

Advisory Committee recommended the case of the convict 

again for premature release on 02.05.2023. In the light of the 

said development, W.P(Crl) No.973 of 2022 was disposed of in 

terms of Ext.P12 judgment directing the Government to 

consider the said recommendation of the Advisory Committee 

untrammelled by Ext.P7 decision eatlier taken in the matter. 

Pursuant to Ext.P12 judgment, the Government issued Ext.P14 

order rejecting the recommendation of the Advisory Committee 

holding that the consistent stand of the Government in matters 

0 

of this nature is that personsinvolved in the murder of women 
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and children shall not be granted premature relEase. The 

present writ petition is instituted challenging Ext.1314 order. 

A counter affidavit was filed in the writ petition 

on behalf of the State Government. The stand taken 1by the 

Government in the counter affidavit is consistent with the 

stand taken by the Government in the counter affidavit filed in 

W.P.(Crl) No.90 of 2024 from which W.A.No.1245 of 2024 arose. 

The learned Single Judge dismissed the writ 

petition following the decision of the learned Single Judge 

impugned in writ appeal No.1245 of 2024 and holdin that the 

policy of the Government referred to in Ext.P14 is one evolved 

in terms of Section 77 of the Act and the Kerala Prions and 

Correctional Services (Management) Rules, 2014 (the 2014 

Rules) and that therefore, the decision is in order. The. 

appellant is aggrieved by the decision of the learned Single 

Judge. 

In the year 2020, Government propos'ed to 

grant premature release to all those prisohers who have 

completed 14 years of imprisonment and whose proposals for 
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premature release were rejected by the Advisory Committee. 

A committee was constituted thereupon for the said purpose to 

examine their cases for premature release. The said committee 

formulated a few general guidelines for determining the 

eligibility of the prisoners and recommended to the 

Government for premature release of 67 prisoners on the basis 

of the formulated guidelines. The prisoners were dassified in 

four categories in terms of the said guidelines as (i) Category 

of prisoners who are not eligible for premature release (ii) 

Category of prisoners who are eligible for premature release 

after 25 years of imprisonment including remission (Ui) 

Category of prisoners who are eligible for, premature release 

after 20 years of imprisonment including remission and (iv) 

Category of prisoners who are eligible for premature release 

after 14 years of imprisonment excluding remission. The 

Government accepted the recommendations made by the 

committee after excluding (i) persons involved in most cruel 

murder, (ii) persons who committed murder of women and 

children, persons who committed murder with rape and (iii) 



W.A. Nos.1245 and 2137 of 2024 

2O25:KER31224 

12 

S 
among the prisoners who are undergoing treatment for mental 

illness, prisoners whose relatives are reluctant to receive them, 

as per G.O.(Ms) No.116/2022/HOME dated 14.06.2022! The 

said Government Order is part of the records in W.A.No.1245 of 

2024. The relevant part of G.O.(Ms) No.116/2022/HOME dated 

14.06.2022 dealing with the exclusions made by the 

Government from the categories, reads thus: 

'6. Accordingly, the Government have examined in detail the 
recommendations of the Committee headed by the Additional 
Chief Secretary(Ilome&Vigilance) Department vidé Minutes 
read as 5th paper above and decided to approve the prposal, 
excluding the following category of prisoners 

Persons involved in most cruel murder. 

Persons who committed murder of women and 
children, persons who committed murder with rape. ' 

Among the prisoners who are undergoing tretment 
for mental illness, the prisoners whose relatives are reluctant 
to receive them.' 

9. 	It is seen that a doubt arose in the course of 

the hearing as to whether the guidelines prescribed in G.O.(Ms) 

No.116/2022/HOME dated 14.06.2022 and the exclusiors made 

therein represent the policy of the Government on premtature 

release of prisoners, and consequently, in terms of the in1terim 

0 
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order passed on 28.11.2024, this Court directed the 

respondents to file an affidavit placing on record as to how and 

under which document the ~eligibility of the prisoners for 

premature release is assessed. Pursuant to the said order, an 

affidavit has been filed on behalf of the Government in 

W.A.No.1245 of 2024 stating that the said Government Order 

cannot be treated as the polky of the Government for, the 

same was formulated solely for the purpose of releasing those 

prisoners who have completed 14 years of imprisonment and 

whose proposals for prematue release were rejected by the 

Advisory Committee. It is also stated 	in the affidavit that the 

Government is identifying prisoners eligible for premature 

release in accordance with the provisions contained in Chapter 

36 of the 2014 Rules. 

10. Heard Adv.Deepa K.Payyanur for the appellant 

in W.A.No.1245 of 2024 and Adv.Manu Srinath for the appellant 

in W.A.No.2137 of 2024. Special Government Pleader 

Sri.RNarayanan addressed arguments on behalf of the State. 

We also had the benefit of hearing Sri.Jacob P.Alex, who was 
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appointed as amicus curiae in the matters. 	 I  

11. The learned counsel for the appellants 

contended in unison that classification of prisoners for 

premature release based on the gender of the victkn, and the 

denial of the benefit of such release solely due to the severity 

of the offence committed, are arbitrary and discri -ninatory. 

According to the learned counsel, a blanket exclusion of certain 

offences from the scope of grant of premature releae is no 

permissible in law. They relied on the decision of the Apex 

I I 
Court in Joseph v. State of Kerala, 2023 5CC OnLine SC 1211, in 

support of this argument. It was submitted by the learned 

counsel that inasmuch as the Government extended the 

benefit of premature release to similarly placed prisoners, the 

prisoners involved in the cases on hand are also entitled to be 

released prematurely. in addition, the learned counsel for the 

appellant in W.A. No. 2137 of 2024 argued that in the light of 

Section 77 of the Act, the benefit of premature release is one 

to be extended to well-behaved long-term convicted prisoners, 

regardless of the nature of the offence they committed. 

to 
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According to the learned counsel, in the absence of any case 

for the Government that the prisoners involved in the cases on 

hand are not well-behaved long-term convicted prisoners, they 

are certainly entitled to the bepefit of premature release. 

12. Per contra, the learned Special Government 

Pleader argued that the exchjsion of prisoners involved in 

certain categories of offences, especially those involved in the 

offences against women and children, in the matter of 

extending the benefit of premature release, is perfectly in 

order and does not violate the fundamental rights guaranteed 

to the prisoners The learned Special Government Pleader 

relied on the decisions of the Apex Court in State of Haryana v. 

Jal Singh, (2003) 9 5CC 114 and Sanaboina Satyanarayana v. 

Govt. of A.P., (2003) 10 SCC 78, in support of this argument. It 

was pointed out by the learned Special Government Pleader 

that even in Joseph, the ApexCourt clarified that grouping of 

type of convicts based on the offences they were found to 

have committed, as a starting point, is permissible. 

4 

13. The learned amicus curiae brought to our 
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attention, the statutory provisions which have a bèa ring on the 

questions involved. The learned amicus curiae has also made 

available a compilation of various decisions of the Apex Court 

dealing with the subject and explained their interplay on the 

facts of the present cases. According to the learned amicus 

curiae, in the light of the decision of the Apex Court in Joseph, 

the State cannot be heard to contend that exclusion of convicts 

from the zone of consideration for premature releae on the 

ground that they were involved in offences against women, is 

not arbitrary. According to the learned amicus curiae, inasmuch 

as the convicts involved in the cases were not imposedwith a 

punishment of a longer term of imprisonment by the convicting 

courts, they are entitled to be considered for premature 

release in terms of the relevant statute. It was also the 

submission of the learned amicus curiae that the issue relating 

to premature release is one to be considered based: on the 

provisions of the Act and the 2014 Rules and the relevant 

considerations namely, reformation, post-conviction changes in 

behaviour, remorse, good behaviour in jail etc. were not taken 
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note of while passing the impugned orders. It was also pointed 

out by the learned amicus curiae that one of the most 

important objects of punishment is reintegration of the convict 

back to society and the said object has been defeated in terms 

of the impugned orders. 

We have examined the arguments advanced 

by the learned counsel for the parties as also the learned 

amicus curiae. 

The orders impugned in the writ petitions were 

issued at a time when the Code of Criminal Procedure, 1974 

(the Code) was in force. Section 432 of the Code confers power 

on the State Government to remit the whole or any part of the 

punishment to which a person has been sentenced for an 

offence. Section 433A of the Code, however, restricts the 

power conferred on the State Government under Section 432 

by providing that where a sentence of imprisonment for life is 

imposed on conviction of a person for an offence for which 

death is one of the punishments provided by law, such a 

person shall not be released from prison unless he had served 
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at least 14 years of imprisonment. 

16. The Travancore-Cochin Prisons Act, 1950 (Act 

XVIII of 1950) and Prisons Act, 1894 (Central Act IX of 1894) 

were the statutes in force at the time of formation of the State. 

Both the statutes were enacted only to regulate the 

management of prisons. The Kerala Prisons Rules, 1958 (the 

1958 Rules) framed invoking the power conferred by the said 

statutes provided for constitution of an Advisory Board to 

investigate and report on the sentences of prisoners. The 1958 

Rules also empowered the Advisory Board to submit 

recommendations for their release in terms of the same. It is 

also provided in 1958 Rules that the case of prisoners whose 

aggregate sentence is more than 20 years shall be submitted 

for special orders of the Government as to their premature 

release on completion of 14 years of sentence including 

remission in each case. The said Rule reads thus: 

"545k '14-Year-Rule—The cases of * prisoners whose 
aggregate sentence is more than 20 years shall be submitted 
together with the records specified under Rule 545 for special 
orders of Government as to their premature release or 
completion of 14 years of sentence including remission in 
each case. 
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** Provided that where a sentence of imprisonment for 
life is imposed on conviction of a person for an offence for 
which death is one of the punishments provided by law, or 
where a sentence of death imposed on a person has been 
commuted under section 433 of the Code of Criminal 
Procedure, 1973 such persons shall not be considered for 
release from prison unless he has served at least fourteen 
years of imprisonment.' 

The 1958 Rules also Contained a provision to the effect that the 

sentence of prisoners sentenced to life imprisonment shall be 

deemed to be a sentence of imprisonment for twenty years, 

Rule 299 dealing with the said aspect reads thus: 

"299. Definitions in these rules. - [.1 

(c) The sentence of all prisoners sentenced to imprisonment 
for life or to more than twenty years imprisonment in the 
aggregate or to imprisonment for terms exceeding in the 
aggregate twenty years shall for the purpose of these rules, 
be deemed to be sentence of imprisonment for twenty years." 

17. "Prisons" being a State Subject under Entry 4 

of List II of the Seventh Schedule to the Constitution, the 

statutes referred to in the preceding paragraph were replaced 

with the Act by the State Government, with effect from 

14.05.2010. Unlike the repealed enactments, the Act was 

intended not only to regulate the management of prisons, but 
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4 ths 
also to provide for the safe custody, correction, reformation, 

welfare and rehabilitation of prisoners, The Preamble of the Act 

reads thus: 

"WHEREAS, it is expedient to provide for the safe custody,  
correction, reformation, welfare and rehabilitation of prisoners 
and management of prisons and correctional service in the 
State and for matters connected therewith or inddental 
thereto." 	 i 

Section 77 of the Act provides for premature release. Section 

77 reads thus: 

"77.Prematur-e release: (1) Well behaved, long term convicted 
prisoners may be prematurely released with the objetive of 
their reformation and rehabilitation, by the GoveFnment 
either suo motu or on the recommendations of an Advisory 
Committee as may be prescribed. 

(2)The Advisory Committee constituted as per sub-
section (1) shall have the powers and duties, as nay be 
prescribed. 

Chapter 36 of the 2014 Rules deais with the "Advisory 

Committee" provided for under Section 77 of the Act for 

premature release of prisoners and related matters. Rules in 

Chapter 36 lay down the procedure to be followed for making 

recommendations for premature release of prisoners'. Rules 

465(2), 466(3) and 466(4) of the 2014 Rules read thus: 
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'465(2) m, malmoca rdlwrrPmam3O &çmcait 	sot4 m1cne n4mp3om 

rv06mnU 	 ArDo A LW6fl3Efl1. 	 ThlC2J3O 
aq4bmy7O'nI em000mmas &1T1V, Ib©c*3cflMu, O(NU (flJi'1VoI3ø1) 

cnloDrummoThw um)*&n1w1o5 	wrnisira 	 <UOmJni3Cmo mscromrEIo,36nf. 

W1OXOo mC(flJn6rfl ()9flJh3(6)S MMA~Mgld m1cd 	cosamw)6m0,osr,c. AUOY 
OWJOOWThmSS V(OA(b6fl), 	 (VflIttfl3mfl c,i30cnf gmsmc,tna. 6)Joc6rursr 

03n&tQo WIAOD (6r)flU3(fljr&06Th o1c.o600 	tmow1cen?,o6rrr. &tW!*TT 

aSo3m1n,eg 	A6ffiodQ0 6)J3C6Thrc 	nthruc13 o5kria. coim4 'r 
ol:smj 	mc4 	 mwm, smrrwEnJ5 £ooairn.3 ntnoeumtbøj crjm( 

otaio cnneo nø3cwGirtmuor,r. 

466(3) crcø 	 Aonnnjuj ocwm,Snr 	m25kno 	pJ3&Io 
&runatmou3 s-A3rr3co;. O)trcSn&io 	 co moinoo TU6,3Cb3 
c)3S(&c@S 	LnpnDMI FOJooThUUilaj CwzAQ1JPg ONoLz OnMiMu8m. AV 
oa6nu6A10 nJ2 J3UJXD 	U8,CaD6flrmJ6fl1. aTonaz3rn6co6,s raon non 

(flJOnJ&)C31) A3I11flOO8 c,uoeDrnj MIMPP 8nJ3raw w!OnbPJ2flJ nQyn) 
th3(Oet(&O3(o3 	6(U) ms DorS::6r) 	no1&rn3s 	2J°'° nzial 

&OmPj. (ThSCAOØO3 & J(0)O msrcwg (flJ3nDoJT), 
C4OeJOQ A96ITO)) 	(119 aim '.Qam 	 ccm3 
A9a4QSOC 	nicroai 	 C(U$iT 	(Ij2J1O3 	OJ3rQ 

466(4) acnnj maw1co tJpnVaj. mj&M 	omno arJolQb m1©or1 
nmwt flkn, 	w€rnl&em,dn-y cosrnw. mmcoornflS Mmm turn 
oACrj 6)r33 flh(8ni 	&T3cO m: 	CO009flJ3c nj). 	m:nJca1coowcn%r t&I8 
(ryflfl&C)O p1rn, dON34 	flJflOV4.mmøai&ejg ncn4Mtuoowm &O0OOJL 
aflcrnomSrt ço-QQQ n3me2noe 	njoc8u diot cuorto aisr,enacren rncnfithpj 

rnn%onJaian&øn oro*uoMnro1onJDoGm., wejocx 	mY Mon-&emxogn-c wJ20aw 
(1c3,m€,s WrcOflOnxaIo,1QJ3flg3)ct. 

As evident from the extracted Rules, even though the scheme 

of the Act is that well-behaved long-term convicted prisoners 

should be considered for premature release with the object of 

their reformation and rehabilitation, the Rules obIiate the 

Advisory Committee to consider the vieWs of the victims as 
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also the views of the relatives of the prisoners while making 

recommendations. Similarly, the Rules also obligates the 

Advisory Committee to Consider the welfare of the society as 

also the Prisoner while making recommendations for 

premature release of the prisoners Likewise, the Rules 

obligates the Advisory Committee to give utmost regard to the 

various principles laid down by the courts in the matter of 

considering the issues relating to premature release of 

prisoners There is also a provision in the 2014 Rules analogous 

to Rule 216 of 1958 Rules namely, Rule 377 Which provides 

that if the period of imprisonment of life convicts and those 

other convicts whose aggregate sentence exceeds 20 years, 

their period of imprisonment shall be deemed to be 20 years. 

Rule 377 of 2014 Rules reads thus: 

'377. 
	dojjm, ec 	juM, C6), 	

uo1apaè,s ekeo, ,O2Jir 	P'1r.11O 
morw3mfl 	rw aD 	oJ grn5,c, 	20 	,00rnj 

(2) wlaJ3onJ rnacn,s ccmo5. 	c,1n&, 72-)ci 

As clarified in sub-rule (2) of Rule 377, for releasihg a prioner 
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based on the said Rule, the recommendation of the Remission 

Committee constituted under Section 72 of the Act is required. 

18. It is trite that in the matter of deciding the 

eligibility for premature release of prisoners, the Policy/Rules 

that are in force as on the date of conviction are to be applied. 

This principle finds reiteration in several judgments of the Apex 

Court including State of Haryana v. Jagdish, (2010) 4 5CC 216 

and State of Haryana v. Raj Kumar, (2021) 9 5CC 292. The 

State Government has no case that it had a policy for 

extending the benefit of remission to prisoners at the time 

when the prisoners involved in these cases were convicted. In 

other words, since the 1958 Rules was in force at the time of 

conviction of the prisoners, it was obligatory on the part of the 

State Government to consider their case for premature release 

in terms of the provisions contained in the 1958 Rules. 

Inasmuch as both the prisoners were not directed to undergo 

imprisonment for a period exceed[ng 20 years by the 

concerned convicting courts and since they have already 

completed 20 years of actual imprisonments according to us, 

U 
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their cases ought to have been Considered by the State 

Government favourably, for, the scheme of 1958 Rulesl 
is that 

the sentence of prisoners undergoing life imprisonent shall 

be limited to 20 years. This Position was Clarified by the Apex 

I Court in Joseph. Paragraph 38 of the said judgment dealing 

with that aspect reads thus: 

ClPr - fltence ic (looma.4 r. - 
I) LU e soti 	rceationA erthis 

The guidelines issued by the NHRC 
pointed out to us by the Counsel for the 

petitioner, are also relevant to consider - that 
of mardating release, after servIng 25 years as sentence (even in heinous 

crimes) At this Juncture redirecting the petitioner who has 
already undergone over 26 years of incarceration (and over 35 years of 

punishment with remission), before us to underdo yet 
again, consideration before the Advisory Board, and thereafter, 

 the state government for premature release - would be i cruel 
Outcome, like being granted only a salve to fight a raging fire, in the name of 

procedure. The grand vision of the rule of law and 
the idea of fairness is then swept away, at the altar 

of Procedure - which this Court has repeatedly held to be a 
"handmaiden of justice" 	

(underline supplied) 	 I 19. 	
Be that as it may, as noted, the stand' of the 

State Government in these matters is that it does not have a 

remission policy and that the benefit 
of premature release is 

extended to prisoners in terms of the provisions of the Act and 

2014 Rules. Let us now consider the entitlement of the 

prisoners involved in these cases for premature release in 
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terms of the Act and 2014 Rules. As noted, Section 77 of the 

Act provides for premature release of long-term convicted 

prisoners who are well behaved with the objective of their 

reformation and rehabilitation, either suo moW or on the 

recommendation of the Advisory Committee. In the light .of the 

said statutory provision, in the absence of any other policy for 

the State Government for extending the benefit of premature 

release, it could be inferred that the policy of the State 

Government is that well-behaved long-term convicted 

prisoners shall be extended the benefit of premature release 

with the objective of their reformation and rehabilitation. The 

case of the appellant in W.A,No.1245 of 2024 is that the 

convict has undergone 22 years, 3 months and 19 days of 

imprisonment as on 10.06.2024 and that he has also earned a 

remission of 6 years, 3 months and 22 days. Similarly, the 

case of the appellant in W.A.No.2137 of 2024 is that the 

convict has undergone •  20 years, 9 months and 27 days 

imprisonment as on 30.06.2024 and that he has also earned a 

remission of 5 years, 10 months and 10 days. In the light of 
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Rule 377 of the 2014 Rules1  inasmuch as the prisoners involved 

in the cases on hand have completed more than 20 'years of 

actual imprisonment, they are entitled tobe treated as long 

term convicted prisoners. Rule 376 of 2014 Rules prescribes 

that prisoners shall be granted remission for keeping peace 

and good behaviour in jail. The fact that the prisoners have 

earnedremission for a period exceeding five1  years, 

' 
demonstrates their good behaviour in the jails. The pri I soner 

involved in W.A.No,1245 of 2024 has been recommended by 

the Advisory Committee under Section 77(1) of the Act for 

premature release on several occasions since 2017 and the 

prisoner involved in W.A.No.2137 of 2024 has been 

recommended by the Advisory Committee under Section 77(1) 

of the Act for premature release twice. No doubt, the 

recommendations of the Advisory Committee does not create 

any obligation on the part of the Government to release 

prisoners prematurely. The Government has the discretion to 

accept or reject the recommendations of the Advisory 

Committee. In the cases on hand, as revealed from the orders 
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impugned in the writ petitions, the Government has not 

rejected the recommendations of the Advisory Committee on 

the ground that the prisoners are not entitled to premature 

release in terms of Section 77 of the Act. Instead, the 

recommendations were rejected having regard to the gender of 

the victim and the severity of the offence committed by the 

prisoners. No doubt, premature release is a matter over which 

the State Government has discretion and the convict is having 

only a right to be considered for premature release. But, the 

discretion has to be exercised in a fair, just and reasonable 

manner [See Laxman Naskar v. Union of India, (2000) 2 SCC 

595]. The pointed question, therefore, is whether the 

Government is justified in rejecting the recommendations 

made by the Advisory Committee for the reasons mentioned in 

the orders impugned in the writ petitions, especially when it 

does not have a remission policy and also its stand that the 

entitlement for remission is determined based on the Act and 

the 2014 Rules. 

20. The reason stated in Ext.P4 order which is 



W.A. Nos.1245 and 2137 of 2024 

2025:KER:31224 

impugned in the writ petition, from which W.A,No:1245 of 2024 

arises is that the offence committed by the prisoner is 

extremely cruel inasmuch as he committed the murder of a 

widow who requires special care of the society and the reason 

stated in Ext.1314 qrder which is impugned in the writ petition, 

from which W.A.No.2137 of 2024 arises is that persons 

involved in the murder of women are not entitled to premature 

release. In fact, the reasons aforesaid were the, reasons stated 

by the Government in G.O.(Ms) No.116/2022/HOME dated 

14.06.2022 to deny the benefit of premature release to a batch 

of similarly placed prisoners. The case of Joseph decided by the 

Apex Court is also an identical one, as the prisoner involved in 

that case was also denied the benefit of premature release on 

the ground.that persons involved in the murder of women are 

not entitled to premature release. Having regard to G.O.(Ms) 

No.116/2022/HOME dated 14.06,2022; it was held by the Apex 

Court in Joseph that a blanket exclusion of certain bffences 

from the scope of grant of remission is not only arbitrary, but 

turns the ideals of reformation that run through our crir1ninal 
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justice system, on its head. Paragraph 32 of the said judgment 

reads thus: 

"32. To issue a policy directive, or guidelines, over and above 
the Act and Rules framed (where the latter forms part and 
parcel of the former), and undermine what they encapsulate, 
cannot be countenanced. Blanket exclusion of certain offences, 
from the scope of grant of remission, especially by way of an 
executive policy, is not only arbitrary, but turns the ideals of 
reformation that run through our criminal justice system, on its 
head. Numerous judgments of this court, have elaborated on 
the penological goal of reformation and rehabilitation, being the 
cornerstone of our criminal justice system, rather than 
retribution. The impact of applying such an executive 
instruction/guideline to guide the executive's discretion would 
be that routinely, any progress made by a long-term convict 
would be rendered naught, leaving them feeling hopeless, and 
condemned to an indefinite period of incarceration. While the 
sentencing courts may, in light of this court's majority judgment 
in Sr/ha ran (supra), now impose term sentences (in excess of 14 
or 20 years) for crimes that are specially heinous, but not 
reaching the level of 'rarest of rare' (warranting the death 
penalty), the state government cannot - especially by way of 
executive instruction, take on such a role, for crimes as it 
deems fit." 

As seen from the extracted passage, the view that is taken in 

Joseph is that the blanket exclusion of certain offences from 

the scope of grant of remission will have the effect of 

imposing, on the accused, a longer term of sentence which the 

Government cannot do, but only the Court can do. It was also 

held by the Apex Court in the said case that typecasting 

convicts based on the crime committed in the distant past 
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would result in a real danger of overlooking the reformative 

potential of each individual convict and such typecastingwould 

result in violation of Article 14 of the Constitution. Pragraph 

37 of the judgment in Joseph reads thus: 

13' Classifying - to use a better word, tvpecastiná conviç 

convict. Grouping types of convicts, based on the offences 
they were found to have committed, as a starting point, may 
be justified. However, the prison laws in India - read with 
Articles 72 and 161 - encapsulate a strong underlying 
reformative purpose. The practical impact of a guideline, 

onvict who has served over 20 or 25 years. based éntieIy on 
the nature of crime committed in the distant past, wàuld be to 
crush the life force out of such individual. altogether TNus for 
instance, a 19 or 20 year old individual convicted fo.r atcrime, 
which finds place in the list which bars premature release, 
altogether, would mean that such person would nevr see 
freedom, and would die within the prison walls. Thefe is a 
peculiarity of continuing to imprison one who conimltted a 
crime years earlier who might well have changed totall9 since 
that time. This is the condition of many people serving very 
long sentences. They may have killed someone (or4  done 
something much less serious, such as commit a narcotFc drug 
related offences or be serving a life sentence for oth& non-
violent crimes) as young individuals and remain incarcerated 
20 or more years later. Regardless of the morality of Continued 
punishment, one may question its rationality. The question is, 
what is achieved by continuing to punish a person, who 
recognises the wrongness of what they have done, who no 
longer identifies with It, and who bears little resemblance to 
the person they were years earlier? It is tempting to saj that 
they are no longer the same person. Yet, the insistence of 
guidelines, obduratejy, to not look beyond the red linEs drawn 
by it and continue in denial to consider the real impact of 

I 
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harm to society) results in violation . of Article 14 of the 
Constitution. Excluding the relief of premature release to 

but signifies society's resolve to be harsh and unforgiving. The 
idea of rewarding, a prisoner for nood conduct is entirely 

negated." 
Underline supplied 

As seen from the extracted passage, it was observed therein 

that if a prisoner who has completed 20 or 25 years of 

imprisonment, is excluded from consideration for premature 

release based entirely on the nature of Crime committed by 

him in the distant past, the same would certainly crush the life 

force out of such individual, altogether. It was also observed by 

the Apex Court in the said case that excluding the relief of 

premature release to prisoners who have served extremely 

long periods of incarceration, not only crushes their spirit, and 

instils despair, but signifies resolve of the society to be harsh 

and unforgiving and that the same would negate the idea of 

rewarding a prisoner for good conduct. In essence, the view 

taken by the Apex Court in Joseph is that the persons involved 

in offences against women and children are not entitled to 

premature release at all, is against the scheme of the Act and 
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that long-term convicted prisoners cannot be denied I the 

benefit of remission, having regard to the nature of dime 

committed by them in the distant past. 

21. Let us now consider the arguments advanced 

by the learned Special Government Pleader. True, in Joseph, it 

was observed by the Apex Court that grouping types of 

convicts based on the offences they were found to have 

committed, as a staffing point, may be justified. But, in the 

light of the propositions laid down in the said case as contained 

in paragraphs 32 and 37 of the judgment, the said observation 

cannot be understood as one permitting grouping of convicts 

based on the offences they were found to have committed in 

such a manner as to exclude certain offences from the scope 

of grant of remission as done by the State Government. True, 

in Jai Singh, the Apex Court held that it is permissi1le to 

exclude convicts based on the nature of the offence committed 

by them in the matter of extending the benefit of remission, 

having regard to the effect of such offences on the society. 

Similarly, it was held by the Apex Court in Sanaboina 
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Satyanarayana that classific1tion to keep away convicts of 

crime against women from the benefits of remission cannot be 

said to be unreasonable. It wpuld be incorrect if we hold that 

the decisions 	referred to above are not 	in 	conflict with the 

decision in Joseph. There exists some conflict, even though the 

decision in Joseph is one rendered in the context of a prisoner 

who is deemed to have completed the entire term of his 

imprisonment in terms of tFe provisions of the Act and the 

Rules made thereunder dealing with the management of 

prisons and related mattersL which is enacted invoking the 

power under Entry 4 of List U of the Seventh Schedule to the 

Constitution. 

22. What should a High Court do when faced with 

two judgments of the Supreme Court which cannot be 

apparently reconciled with respect to its ratios is a vexed 

question- One line of decision is that if there is a conflict in two 

Supreme Court decisions, the decision which is later in point of 

time would be binding on the High Courts. The second line of 

decisions is that in case I there is a conflict between the 
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judgments of the Supreme Court c0nsisiflg of iqual 

authorities, incidents of time is not a relevant factor and the 

High Court must follow the judgment which appears it to lay 

down elaborately and accurately. A Full Bench! of the Punjab 

and Haryana High Court in Indo Swiss Time Limited v. Umraa, 

1981 5CC OnLine P&H 45 followed the second line of decisions. 

The same is the view taken by the Bombay High Court also in 

Special Land Acquisition Officer (I) v. Municipal Corporatjor of 

Greater Bombay, 1987 5CC OnLine Born 177. According to us, 

the decision in Joseph is not only the decision rendered at a 

later point of time, but also one which identifies the core of the 

issues arising for consideration in matters of this nature and 

answers the same elaborately and accurately. Needless to sy, 

we accept the decision of the Apex Court in Joseph as the 

binding precedent. We are inclined to hold tht long-thrim 

convicted prisoners, especially those who deemed to have 

completed the entire term of imprisonment in terms of the 

provisions contained in the Act and 2014 Rules, other than 

those who were sentenced by the convicting courts for 

ve 
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imprisonment for a 	period exceeding 20 	years, 	cannot be 

denied the benefit of remission having regard to the nature of 

the offence committed by them in the distant past. 

23. 	We take this view for yet another reason also. 

Granting early release to prisoners is a matter related to their 

fundamental human rights, The National Human Rights 

Commission has received a number of representations pointing 

out that the State Governments are applying differing 

standards in the matter of premature release of prisoners 

undergoing life imprisonment. After considering the response 

received from a number of States/Union Territories, the 

Commission fixed guidelines and 1 the same were 

communicated to all the State Governments/union Territories 

on 26.09,2003. The Apex Court has made a reference to these 

guidelines also in Joseph. In the said commUnication, even 

though it is provided that there can be a classification among 

the life convicts having regard to the magnitude, brutality and 

gravity of the offence for which the convict was sentenced to 

imprisonment, the period of incarceration inclusive of 

rk 
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remission even in worst of the worst situation should not 

exceed 25 years. 

24. On an evaluation of the totahty of the facts 

and circumstances of the cases on hand, especially the finding 

rendered by us that the prisoners involved in these cases were 

entitled to be released prematurely on completion of 

imprisonment for a period of 20 years in terms of the 1958 

Rules, we are of the view that these are apt cases wheFe this 

Court should direct the Government to release the prisoners 

with immediate effect, as done by the ApexCourt in Joseph. 

However, inasmuch as the grant of remission is a prerogative 

of the Government, although the power conferred on the 

Government for the said purpose is a power coupled with duty 

to be exercised after taking into accountall the relEvant 

factors, we set aside the impugned judgments as alsO t I he  

orders of the Government impugned in the writ petitions and 

dispose of the writ appeals directing the Government to 

consider afresh, the last among the recommendations made by 

the Advisory Committee for the premature release of the 
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pnsoners involved in these cases, within a period of one 

morth, in the light of the findings and observations made by 

the Apex Court in Joseph, as referred to by us in this judgment, 

untrammelled by the nature of the offences for which they 

were Convicted. 

25. in Rashidul Jafar v. State of U.R, (2024) 6 SCC 

561. the Apex Court observed that many of the life convicts in 

our (ountry who have suffered long years of incarceration have 

ew OF no resources at all and lack of literacy, education and 

Soc a! support structure, impede their right to access to legal 

remedies. Having regard to the decision of the Apex Court in 

Rashidul Jafar and other relevant matters, the Apex Court, in 

Suc Motu Writ Petition (Cr1.) No.4 of 2021 titled In Re: Policy 

Strategy for Grant of Bail, issued certain general directions to 

ensure that the appropriate Government considers the case of 

all prsoners for extending the benefit of premature release, in 

cases where they are entitled to such release, as and when 

tf-'.ey oecome eligible for the same, irrespective of the fact as to 

whetner they make specific apphcations for grant of premature 
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release, and directed the District Legal Services Authorities to 

monitor implementation of the direction aforesaid. 

26. It has come to the notice of this Court while 

considering these matters that a large number of prisoners 

who deemed to have completed their entire terrh of 

imprisonment in terms of Rule 377 of 2014 RuIs, are 

languishing in jails in the State, despite recommendations in 

their favour made by the Advisory Committee under Section 77 

of the Act as in the case of the prisoners involved in these 

matters and the directions issued by the Apex Court in In Re: 

Policy Strategy for Grant of Bail. In the circumstances, having 

regard to the spirit of the decisions of the Apex Court in 

Rashidul jafar and In Re: Policy Strategy for Grant of Bail! we 

deem it appropriate to direct the Government suo moW, in 

public interest, to consider the cases of those prisoners who 

deemed to have completed the term of imprisonment in terms 

of Rule 377 of 2014 Rules and in whose favour there were 

recommendations by the Advisory Committee for prer+iature 

release, as directed in the case of prisoners involved in' these 
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matters, within two months from the date of receipt of a copy 

of this judgment. it shall be the endeavour of the State Legar 

Services Authority to implement the directions issued in this 

judgment. A copy of this judgment shall be forwarded to the 

Kerala State Legal Services Authority. It is made clear that 

those prisoners who were sentenced for imprisonment for any 

specified period by the concerned convicting courts, without 

remission, will not be entitled to the benefit of this judgment, 

before completing the period of imprisonment specified by the 

convicting courts. 

Before parting, we also place on record our 

boundless appreciation for the able assistance given by the 

learned amicus curiae Sri.Jacob P.Alex, for rendering this 

judgment. 

Sd!- 

P.B.SURESH KUMAR, JUDGE. 

Sd!- 

JOBIN SEBASTIAN, JUDGE. 

ii 



OFFICE OF THE DIRECTOR GENERAL OF PROSECUTION & 
STATE PUBLIC PROSECUTOR, KERALA, HIGH COURT OF 

ICE.RALA, ERNAKULAM 

Phone: 0484- 2564303, 
e-mai1:sppkeralagmail.com 

No. WA 1245 & 2137/2024/DGP&SPP 	 Dated:02,06.2025. 

To 

The Additional Chief Secretary to Government, 
Home (B) Department, Government Secretariat, 
Thiruvananthapuram. 

Sir, 

Sub:- Scope for filing appeal against the common judgment 
dt. 11.04.2025 in W.A. No. 1245 & 2137 of 2024 relating 
to premature release of Prisoners - Legal opinion 
forwarding - reg. 

Ref- 1) Letter No. B1/136/2023-Home dated 26.05.2025 from 
the Additional Chief Secretary, Home (B) Department, 
Secretariat, Thiruvananthapuram. 

Judgment of the Hon'ble Division Bench of the High 
Court dated 11.04.2025 in W.A. No. 1245 & 2137 of 2024. 

G.O.(Ms.) No. 116/2022/Home dated 14.06.2022 of Home 
(B) Department, Secretariat, Thiruvananthapuram. 

AttentiQn is invited to the references cited. Legal opinion is 

sought on the judgment referred 2t above by which the Division Bench of 

Kerala High Court allowed the Writ Appeals filed by the petitioners in 

W.P.(Crl.) 79 of 2024 and W.P.(Crl.) No.90 of 2024 seeking premature 

release of the convicts who have been convicted for offence against 

women. 
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In W.P.(Crl.) 90 of 2024, the petitioner who is the wife of 

the convict challenged the Government Order by which the application for 

premature release was rejected by the Government. It is the case of the 

petitioner that the convict is undergoing imprisonment for life pursuant to 

his conviction u/s. 302 IPC for having committed murder of a woman. 

The convict has undergone 22 years, 3 months and 19 days of 

imprisonment as on 10.06.2024 and also has earned a remission of 6 

years, 3 months and 22 days. Thus he has undergone approximately 29 

years including remission. 

In WP.(Crl.) 79 of 2024, the petitioner who is the wife of 

the convict challenged the Government Order by which the application for 

premature release was rejected by the Government. It is the case of the 

petitioner that the convict is undergoing imprisonment for life ursuant to 

his conviction u/s. 302 IPC for having committed murder of a Woman. The 

convict has undergone 20 years, 9 months and 27 days of imprisonment as 

on 30.06.2024 and also has earned a remission of 5 years, 10 months and 

10 days. Thus he has undergone approximately 26 years including 

remission. 

The Government has rejected the convicts' request for 

premature release on the ground that they have involved in offence 

against the women as the consistent stand of the Government that the 

prisoners convicted for offences against Women and Children are not to be 

granted premature release. 

The challenge made before the learned Single Judge was 

rejected holding that the Government has absolute discretion in extending 

the benctit of premature release and the Court cannot direct release of the 

prisoner particularly referring to the judgment of the Hon'ble Apex Court 
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in Sanaboina Sathyanarayaa I'S. Government of And/ira Prudes/s and 

others [(2003) 10 5CC 481}. 

In W.P.(Crl.) 90 of 2024 the learned Single Judge relied on 

the recent judgment of the Apex Court in Bilkis Va/cub Rasool Vs. Union 

of.Jndia & others 1(2024) 5 5CC 4811. 

Challenging the judgments of the learned Single Judge, the 

appellants contended that in view of the Apex Court judgment in Joseph 

vs. State of Kerala ((2023) 5CC Online SC 12111 the request of the 

petitioner is liable to be allowed. It is contended that the nature of crime 

committed during the distant past cannot be a reason for denial of 

premature release, in Joseph vs. Stale of Kerala, the Hon'ble Supreme 

Court had occasion to consider similar requests from a prisoner who was 

excluded from consideration for premature release on the ground that he 

comes under the excluded category specified in G.O.(Ms.) No. 

116/2022/Home dated 14,06.2022. As per the said Government Order the 

persons who committed murder of Women and Children and persons who 

committed murder with rape are excluded from the benefit of premature 

release. The Apex Court had considered the issue in detail and held that 

"typecasting convicts, thmugh guidelines which are inflexible, based on 

their crime committed in the distant past can result in the real danger of 

overlooking the reformative potential of each individual convict'. it is 

further held that "the practical impact of a guideline, which bars 

consideration of a premature release request by a convict who has served 

over 20 to 25 years, based entirely on the nature of crime committed in 

the distant past would be to crush the life  Jbrce out of such individual, 

a/together". Finally the Court directed release of the prisoner. Thus it 

appears that the Government order referred (3" cited) above which 
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excludes prisoners who are involved in offences against 'Women & 

Children from consideration for premature release no longer good in view 

of the judgment. 

r 

8. 	When the matter was heard before the Divislonlll Bench the 

Government was directed to produce the 	remission 

Government. In response to the 	said order, 	the 	Gi 

produced the rcniission policy (which was produced 

Court in Crl.A. No. 1003/2017 in Pyare La! vs. State 

forwarded to this office •vide letter No. 131/13 

26.10.2024. 

9. On a perusal of the remission policy 	fol 

Government of Kerala as forwarded from the Home DeD 

that there is no specific provision excluding the pri 

involved in offence against Women & Children from 

premature release. Further it is stated in the said reir 

follows: 

"The recommendations received as above will be 

thorough exam ination by the Government referring to 

which includes judgments of the courts concerned j 

narrating the law and others issues that may an 

release, probation report describing his familial 

acceptability after release and report of superintenc 

concerned regarding his character and conduct ins 

Case of each prisoner is examined individually by the 

Ministers. After detailed deliberations, if found e 

Council of Ministers take a decision to advise ti 

Governor to grant premature release to the 

y of the 

tent have 

the Apex 

ryana) as 

ne dated 

by the 

tt4ient shows 

cr§ who are 

;idèration for 

on policy as 

l to a 

se file 

report 

)fl his 

special 

(prison 

prison. 

unc Il of 

?le, the 

p-Jon 'ble 

after 



5 	 / 

rem itting their reiaining period of sentence in exercise of powers 

conferred under Article /61 of the Constitution of India, subject to 

the conditions laid down in Rule 470 of Kerala Prisons and 

Correctional Services ('Management) Rules. 2014 

10. 	It is therefore, at present, there is no material except the 

contentions and statement made before the Court either in the form of a 

Government order or in the form of a legislation, excluding the prisoners 

involved in offence against Women & Children from consideration for 

premature release as a policy of the Government. It is also the fact that the 

lack of legislation reflecting the policy of the Government as discussed in 

Joseph 's case came to the notice of the Government and the Government 

is contemplating required amendment incorporating such policy in the 

Prisoners Act and the Rules, 

ii. 	It is true that the two earlier judgments cited by the State 

Government before the Division Bench declared the law that the nature of 

crime can be rclevant consideration  in the matter of premature release of 

the prisoner. The Hon'ble Division Bench distinguished those judgments 

holding that the decision in Joseph is not only the decision rendered at a 

later point of time, but also one which identifies the core of the issues 

arising for consideration in matters of this nature and answers the same 

elaborately and accumulatively and hence the Division Bench accepted 

Joseph 's case as the binding precedent. 

12. 	On consideration of the entire facts and circumstances and 

the judgments referred to in the judgment of the Division Bench, I am of 

the considered opinion that there is no scope for filing appeal against the 

judgment in W.A. Nos. 1245 and 2137 of 2024. So long as the law 

declared by the Apex Court in Joseph 's case holds the field there is no 
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scope for challenging the judgment of the High Court. TWe tovernnient 

may implement the directions of the Division Bench of the Hon'ble High 

Court at the earliest to avoid contempt proceedings, as the tire  granted by 

the Court to implement the judgment has already been expird. 

Yours faithful 

P. Narayanan 

Special Government Pleader to DGP & 

AddI. Public 


