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Abstract

Prisons — Premature release of C.No. 2761 Rajan, inmate of Open Prison &
Correctional Home, Nettukaltheri and C.No. 321 Prakasan, inmate of Open
Prison & Correctional Home, Cheemeni - Judgment dated 11.04.2025 of
Hon'ble High Court in W.A 1245/2024 and W.A.2137/2024 filed by Smt.
Prasanna and Smt. Bindu Prakasan respectively — Complied with - Orders
issued.

HOME (B) DEPARTMENT
G.0.(Ms)No.171/2025/HOME Dated, Thiruvananthapuram, 15-09-2025
Read: 1. Judgment dated 01.08.2023 of Hon'ble High Court in W.P (Crl)
973/2022 filed by Smt. Bindu Prakasan.

2. Judgment dated 07.09.2023 of Hon'ble High Court in W.P(Crl)
320/2023 filed by Smt. Prasanna.

3. G.0.(Ms) No. 247/2023/Home, dated 04.12.2023.
4.G.0.(Ms) No.15/24/Home, dated 11.01.2024.

Judgment dated 14.08.2024 of Hon'ble High Court in W.P
"(Crl.) 90/24 filed by Smt. Prasanna.

Judgment dated 03.12.2024 of Hon'ble High Court in W.P
"(Crl.) 79/2024, filed by Smt. Bindu Prakasan.

Judgment dated 11.04.2025 of Hon'ble High Court in W.A
7.1245/2024 and W.A.2137/2024, filed by Smt. Prasanna and
Smt. Bindu Prakasan respectively.

ORDER

5

6

The Hon'ble High Court, as per the judgment read as 2nd paper above,
directed Government to consider the release of the petitioner Smt. Prasanna's
husband, C.No. 2761 Rajan, inmate of Open Prison, Nettukaltheri, in the
light of the recommendation of the Jail Advisory Board. The
recommendation was rejected by Government as per the order read as 4th
paper above. Smt. Prasanna filed W.P.(Crl.) No. 90/2024 before the Hon'ble
High Court against the said Government order, and the same was dismissed
by the Hon’ble Court as per the judgment read as 5th paper above.

2. As per the order read as 1st paper above, the Hon'ble High Court directed
Government to consider and pass appropriate orders on the recommendation
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of the Jail Advisory Board relating to the petitioner Sri. Prakasan (Convict
No. 321), an inmate of Open Prison & Correctional Home, Cheemeni.
Government, after examining the recommendation of the Jail Advisory
Committee of Open Prison & Correctional Home, Cheemeni, rejected the
same as per the order read as 3rd paper above. Smt. Bindu Prakasan filed
W.P.(Crl.) No. 79/2024 before the Hon'ble High Court against the said order,
and the same was dismissed as per the judgment read as 6th paper above.

3. Smt. Prasanna and Smt. Bindu Prakasan filed W.A. Nos. 1245/2024 and
2137/2024 respectively against the judgments read as 5th and 6th papers
above. The Hon’ble Court jointly heard W.A. No. 1245/2024 and W.A. No.
2137/2024 and disposed of them as per the judgment read as 7th paper
above, directing Government to consider afresh the last among the
recommendations made by the Advisory Committees for the premature
release of the prisoners involved in these cases, within a period of one
month. Extract of the same is as follows:

21. Let us now consider the arguments advanced by the learned
Special Government Pleader. True, in Joseph, it was observed by
the Apex Court that grouping types of convicts based on the
offenses they were found to have committed, as a starting point,
may be justified. But, in the light of the propositions laid down in
the said case as contained in paragraphs 32 and 37 of the
judgment, the said observation cannot be understood as one
permitting grouping of convicts based on the offenses they were
found to have committed in such a manner as to exclude certain
offenses from the scope of grant of remission as done by the State
L@ 075 4 11110 1<) L

..............................................................................

Needless to say, we accept the decision of the Apex Court in
Joseph as the binding precedent. We are inclined to hold that long-
term convicted prisoners, especially those who are deemed to have
completed the entire term of imprisonment in terms of the
provisions contained in the Act and 2014 Rules, other than those
who were sentenced by the convicting courts for imprisonment for
a period exceeding 20 years, cannot be denied the benefit of
remission having regard to the nature of the offence committed by
them in the distant past.
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23. We take this view for yet another reason also. Granting early

release to prisoners is a matter related to their fundamental
human rights. The National Human Rights Commission has
received a number of representations pointing out that the
State Governments are applying differing standards in the
matter of premature release of prisoners undergoing life
imprisonment. After considering the response received from
a number of States/Union Territories, the Commission fixed
guidelines and the same were communicated to all the State
Governments/Union Territories on 26.09.2003. The Apex
Court has made a reference to these guidelines also in
Joseph. In the said communication, even though it is
provided that there can be a classification among the life
convicts having regard to the magnitude, brutality and
gravity of the offence for which the convict was sentenced to
imprisonment, the period of incarceration inclusive of
remission even in worst of the worst situation should not
exceed 25 years.

24. On an evaluation of the totality of the facts and

circumstances of the cases on hand, especially the finding
rendered by us that the prisoners involved in these cases were
entitled to be released prematurely on completion of
imprisonment for a period of 20 years in terms of the 1958
Rules, we are of the view that these are apt cases where this
Court should direct the Government to release the prisoners
with immediate effect, as done by the Apex Court in Joseph.
However, inasmuch as the grant of remission is a prerogative
of the Government, although the power conferred on the
Government for the said purpose is a power coupled with
duty to be exercised after taking into account all the relevant
factors, we set aside the impugned judgments as also the
orders of the Government impugned in the writ petitions and
dispose of the writ appeals directing the Government to
consider afresh, the last among the recommendations made
by the Advisory Committee for the premature release of the
prisoners involved in these cases, within a period of one
month, in the light of the findings and observations made by
the Apex Court in Joseph, as referred to by us in this
judgment, untrammelled by the nature of the offences for
which they were
CONVICERA. ..eeeiiiiiiiieiie e
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4. Government examined the matter in detail. In a similar case, as
per judgment dated 03.04.2025 in W.P.(Crl.) No. 1215/2024 filed
before the Hon'ble High Court by C.No. 6036 Balu, an inmate of
Central Prison & Correctional Home, Viyyur, the Hon'ble Court
observed that premature release should not be denied to prisoners
considering the nature of the crime alone. The Hon'ble Supreme
Court, in its judgment dated 21.09.2023 in W.P.(Crl.) No.
520/2022 (Joseph v. State of Kerala), also made observations
against denying release solely on the basis of the nature of the
crime.

5. Convict No. 2761 Rajan, inmate of Open Prison &
Correctional Home, Nettukaltheri, has completed 22 years, 3
months, and 10 days of actual imprisonment as on 31.05.2024 and
28 years, 7 months, and 2 days including remission. Convict No.
321 Prakasan, inmate of Open Prison & Correctional Home,
Cheemeni, has completed 20 years, 3 months, and 27 days of
actual imprisonment as on 31.12.2023 and 26 years, 2 months, and
7 days including remission. Hence, they have already completed
the minimum period of sentence prescribed under Section 433A
CrPC. Furthermore, the respective Jail Advisory Committees have
recommended their release.

6. In the above circumstances, Government are pleased to grant
premature release to the following prisoners after remitting their
remaining period of substantive sentence, in exercise of the
powers conferred by Article 161 of the Constitution and subject to
the provisions of Rule 470 of the Kerala Prisons and Correctional
Services (Management) Rules, 2014:

1) C.No. 2761 Rajan, inmate of Open Prison & Correctional
Home, Nettukaltheri.

2) C.No. 321 Prakasan, inmate of Open Prison & Correctional
Home, Cheemeni.

7.  The judgment dated 11.04.2025 read as 7th paper above is
complied with accordingly.

(By order of the Governor)
BISHWANATH SINHA
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ADDITIONAL CHIEF SECRETARY

Smt. Prasanna, W/o Rajan, Vellamathukudi House, Keezhillam P. O.
Perumbavoor, Ernakulam- 683541

Smt. Bindu Prakasan, W/o Prakasan, Parambil House, Brothers Road,
Kandanassery PO, Thrissur- 680102

Additional Chief Secretary to Hon'ble Governor, Raj Bhavan,
Thiruvananthapuram.

Advocate General, Kerala, Ernakulam (with C/L).

The State Police Chief, Thiruvananthapuram

Director General of Prisons and Correctional Services, Thiruvananthapuram
(with case files).

Superintendent, Open Prison & Correctional Home, Nettukaltheri.
Superintendent, Open Prison & Correctional Home, Cheemeni.
General Administration (SC) Department (Vide item No.3178 dated
13.08.2025)

Law (Opinion E) Department (for information)

Information Officer, Web & New Media division, I&PRD

Stock file.

Forwarded /By order
Signed by
Amina B

Date: PRE4100 5 kEiger;

Copy to:- PS to Chief Minister
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WA.No.1245/2024, WA.No2137/2024

“ 21. Let us now consider the arguments advanced by the learned Special
Government Pleader. True, in Joseph, it was observed by the Apex Court that
grouping types of convicts based on the offences they were found to have
committed, as a starting point, may be justified. But, in the light of the propositions
faid down in the said case as contained in paragraphs 32 and 37 of the judgment, the
said observation cannot be understood as one permitting grouping of convicts based
on the offences they were found to have committed in such a manner as to exclude
certain offences from the scope of grant of remission as done by the State

Government............ e e e
Needless to say. we accept the decisic;)n of the Apex Court in Joseph as the binding
precedent. We are inclined to hold that long-term convicted prisoners, especially
those who deemed to have completed the entire term of imprisbnment in terms of
the provisions contained in the Act and 2014 Rules, other than those who were
sentenced by the convicting courts iror imprisonment for a period exceeding 20
years, cannot be denied the benefit of remission having regard to the nature of the
offence commitied by them in the distant past.

23. We take this view for yet another reason also. Granting early release to
prisoners ts a matter related to their fundamental human rights. The National Human
Rights Commission has received a nLllmbér of representations pointing out that the
State Governments are applying differing standards in the matter of premature
release of prisoners undergoing life imprisonment. After considering the response
received from a number of States/Union Territories, the Commission fixed
guidelines and the same were commumcated to all the State Governments/Union

- Territories on 26.09.2003.-The-Apex Court has made-a reference to-these guidelines —— —-

also in Joseph. In the said communication, even though it is provided that there can
be a classification among the life convicts having regard to the magnitude, brutality
and gravity of the offence for which the convict was sentenced to imprisonment, the
period of incarceration inclusive of re'mission even in worst of the worst situation
should not exceed 25 years,.

24, On an evaluation of the totality of the facts and circumstances of the cases
on hand, especially the finding renderfed by us that the prisoners involved in these
cases were entitled to be released prenlmturely on completion of imprisonment for a
period of 20 years in terms of the 1958 Rules, we are of the view that these are apt
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cases where this Court should direct the Government to release the prisoners with
immediate effect, as done by the Apex Court in Joseph. However, inasmuch as the
grant of remission is a prerogative of the Government, although the power conferred
on the Government for the said purpose is a power coupled with duty to be exercised
after taking into account all the relevant factors, we set aside the impugned
Jjudgments as also the orders of the Government impugned in the writ petitions and
.~ - ...-. dispose-of the writ appeals-directing the Government-to -consider-afresh, the- last-
among the recommendations made by the Advisory Committee for the premature
release of the prisoners involved in these cases, within a period of one month, in the
light of the findings and observations made by the Apex Court in Joseph, as referred
to by us in this judgment, untrammelled by the nature of the offences for which they
were convicted.” '

-
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WP(Crl}No.1215/24

“ 15. Premature release has been recognized as one of the facets of the human
rights of prisoners. The remission policy manifests a process of reshaping a person
who, under certain circumstances, has indulged in criminal activity and is required
to be rehabilitated. It is based on the principles of reformation and intended to bring
the convict back to society as a useful member. It was specifically mentioned in the
probation report that the convict could lead a normal life after release by doing
agricultural labour work in his own village. The murder was committed when the
petitioner was only 18 years of age, and he is now around 42 years. The police
authorities, the probation officer and the Superintendent of Prisons have
recommended the premature release of the petitioner. The Jail Advisory Committee




has also recommended the premature release of the petitioner. These factors that
have a bearing on the concept of reformation cannot be ignored on the bare premise
that persons who have committed {hc:e murder of women will not be given remission
of sentence. The grant of premature release is the power coupled with duty conferred
on the appropriate Government in terms of Section 432 of Cr.P.C, and under the
provisions of State Laws which is to be exercised by it after taking into account all

the relevant factors. Considering the.entire facts and circumstances of the.case, . am _ ..

of the view that it is a fit case wherc? the Government ought to have considered the
plea of the petitioner for premature release favourably. However, it 1s well settled
that this Court cannot direct the respondents to release the prisoner forthwith or to
remit the remaining sentence [See Rajan (supra) and Bilkis Yakub Rasool (supra)]
~16. For the reasons stated above, Ext.P4 order is not sustainable, and accordingly,
it is set aside. In the counter afﬁdav;lt filed by the Ist respondent, it is stated that in
the course of routine consideration for recommending premature release during the
first half of the year 2024, the Director General of Prisons and Correctional Services,
has forwarded the recommendation of the Jail Advisory Committee, which was
convened on 15/07/2024, by which four prisoners, including the petitioner, were
recommended for the grant of premature release and the file pertaining to it is under
process. Hence, the 1st respondent is‘ directed to consider the recommendation of the
Jail Advisory Committee relating to the premature release of the petitioner in the
light of the observations made in this judgment, as expeditiously as possible, at any
rate, within a period' of three months from the date of receipt of a copy of this

kRl

judgment, The writ petition is disposed of as above.

6. OO 3 edTydbglal  engd. OBANCENISD allWlmp@e  ojoeqjgallaflgancy  eniao.
m@loc@;as‘@'imgas WP(Cri) 520/2022 mmud esadleal Joseph Vs State of Kerala, 21.09.2023 all@dlolows

alwlmp@e  @rslrunomenjgotiiaigssmos. @R alwimpoorien IUemEIe  Jaes

Caldamam:

guidelines which are inflexible, based on their crime committed in the distant
past can result in the real danger of overlooking the reformative potential of each
individual convict. Grouping types of convicts, based on the offences they were
found to have committed, as a stz}zrting point, may be justified. However, the
prison laws in India -_read with Articles 72 and 161 encapsulate a strong undertying_
reformative purpose. The practical impact of a guideline, which bars consideration of
a premature release request by a convict who has served over 20 or 25 years, based
entirely on the nature of crime committed in the distant past, would be to crush the life
force out of such individual, altoge:ther. Thus, for instance, a 19 or 20 year old
individual convicted for a crime, which finds place in the list which bars premature
release, altogether, would mean that such person would never see freedom, and would
die within the prison walls. There is a peculiarity of continuing to imprison one who
committed a crime years earlier who might well have changed totally since that time.
This is the condition of many people serving very long sentences. They may have

) 33. Classifying to use a better word, typecasting convicts, through
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killed someone (or done something much less serious, such as commit a narcotic drug
related offences or be serving a life sentence for other non-violent crimes) as young
individuals and remain incarcerated 20 or more years later. Regardless of the morality
of continued punishment, one may question its rationality. The question is, what is
achieved by continuing to punish a person who recognises the wrongness of what they
have done, who no longer identifies with it, and who bears little resemblance to the

-— - - . -person they were years-earlier? It is tempting to say that they are no longer the same
person. Yet, the insistence of guidelines, obdurately, to not look beyond the red lines
drawn by it and continue in denial to consider the real impact of prison good behavior,
and other relevant factors (to ensure that such individual has been rid of the likelihood
of causing harm to society) results in violation of Article 14 of the Constitution.
Excluding the relief of premature release to prisoners who have served extremely long
periods of incarceration, not only crushes their spirit, and instils despair, but signifies
soclety's resolve to be harsh and unforgiving. The idea of rewarding, a prisoner for
good conduct is entirely negated.

34. In the petitioner's case, the 1958 Rules are clear a life sentence, is deemed to be 20
years of incarceration. After this, the prisoner is entitled to premature release. 28 The
guidelines issued by the NHRC pointed out to us by the counsel for the petitioner, are
also relevant to consider that of mandating release, after serving 25 years as sentence
{even in heinous crimes). At this juncture, redirecting the petitioner who has already
undergone over 26 years of incarceration (and over 35 years of punishment with
remission), before us to undergo, yet again, consideration before the Advisory Board,
and thereafter, the state government for premature release - would be a cruel outcome,
like being granted only a salve to fight a raging fire, in the name of procedure. The
grand vision of the rule of law and the idea of fairness is then swept away, at the altar
of procedure which this court has repeatedly held to be a "handmaiden of justice".

35. Rule 376 of the 2014 Rules prescribes that prisoners shall be granted remission for
keeping peace and good behaviour in jail. As per the records produced by the State,
the petitioner has earned over 8 years of remission, thus demonstrating his good
conduct in jail. The discussions in the minutes of the meetings of the Jail Advisory
Board are also positive and find that he is hardworking, disciplined, and a reformed
-inmate. Therefore, in the interest of justice, this court is of the opinion, that it would

be appropriate to direct the release of the petitioner, with immediate effect. It is_ =

ordered accordingly.

36. The writ petition, thus, stands allowed in the above terms. Pending applications, if
any, are disposed of.
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1.C No.2761 RAJAN S/o0 KRISHNANKUTTY NAIR(Age:63)

Details of conviction

Reasons for Recommendation

The Prosecution case is that Rajan who was a
close relative of the deceased Geetha and
was alleged to have illicit relation with Geetha
rejected her request to live together after the
marriage of her daughter and hence he poured
kerosene over her and set her -ablaze on
17.04.1997 and she succumbed to the burn
injuries.

He was the accused in SC.No.117/1999 of
the Additional Sessions Court North Paravoor

and convicted and sentenced to Imprisonment
for life w/s 302 of IPC. Set off allowed

The judgment of the convicting Court was
confirmed and the appeal was dismissed by the
High Court vide Judgment in Crl. Appeal No.51
of 2002 dated 24.07.2003.

- report

Appeal No.51 of 2002 dated 24.07.2003

The District  Probation  Officer
recommended for his release. But the Police
is adverse.
recommended his release.

As per sec. 475 of BNSS where a sentence
of imprisonment for life is imposed on
conviction of a person for an offence for which
death is one of the punishmenis provided by|
law, such person shall not be released from
prison unless he had undergone atleast 14
years of imprisonment, The prisoner has
undergone actual imprisonment of 22 years,
(3 month and 10 days as on 31.05.2024.

Neither in the judgment of the Hon'ble
Additional Sessions Court North Paravoor in
Sessions Case No.117/1999 nor in the
Judgment of the Hon'ble High Court in Crl

contain any adverse remarks on the premature
release of Sri.Rajan.

Since the prisoner .has completed the
minimum period stipulated by section 475 of]
BNSS, there is no legal impediment in his
premature release.

2.C.No. 321 PRAKASHAN /0 NARAYANAN (51 years)

Details of conviction

Reasons for Recommendation

The Prosecution case is that on the night
of 29.07.1999, the accused stabbed his mother
" |to death and injured his father who tried lo
avert the attack.

He was the accused in SC.No.162/2001 of
the Addl  Sessions Court, Fast Track-II
(Adhoc) Thrissur and was convicted and
sentenced to imprisonment for Life w/'s 302 IPC
and Rl for 05 years w/s 307 IPC. Senience to
run concurrently. Set off allowed against the
imprisonment u/s 307 [PC.

Officer,

The District - Probation

recommended his release. Police Report is;

adverse. Jail Advisory Board recommended his
release.

As per sec. 475 of BNSS where a sentence
of imprisonment for life is imposed on
conviction of a person for an offence for which
death is one of the punishments provided by
law, such person shall not be released from
prison unless he had undergone atleast 14
years of imprisonment. The prisoner has
undergone actual imprisonment of 20 years, 03

Jail  Advisory Board™|




o

The judgment of the convicting Court was | months and 27 days as on 31.12.2023,
confirmed and the appeal was dismissed by the
High Court vide Judgment in Crl Appeal Neither the judgment of the Hon'ble
No.890/2003 dated 29.10.2004. Addl.Sessions Court -Adhoc -11I) Thrissur in
' Sessions Case No.162/2001 nor in the
Jjudgment of the Hon'ble High Court in Crl
Appeal No.890/2003 dated 29.10.2004 contain
~——— | any adverse_remarks-on the premature release | -
of S¥i. Prakashan.

Since the prisoner has completed the
minimum period stipulated by section 475 of
BNSS, there is no legal impediment in his
premature release.
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IN THE HIGH COURT OF KERALA AT ERNAKULAM

E.
%
i)

PRESENT
THE HONOURABLE MR, JUSTICE P.B.SURESH KUMAR
&

THE HONOURABLE MR.JUSTICE JOBIN SEBASTIAN |
FRIDAY, THE 11™ DAY OF APRIL 2025 / 218T CHAITHRA, 1947

WA NO. 1245 OF 2024

AGAINST THE JUDGMENT DATED 14.08.2024 1IN WP(Crl.)
NO.90 OF 2024 OF HIGH COURT OF KERALA

APPELIANT/PETITIONER:

PRASANNA .
AGED 59 YEARS, W/O.RAJAN, VELLAMATHUKUDI HOUSE,
KEEZHILLAM (P.O), PERUMBAVOOR, ERNAKULAM
(DIST)., PIN - 683541 :

BY ADV K.DEEPA (PAYYANUR)
RESPONDENTS /RESPONDENTS :

1 STATE OF KERALA
REPRESENTED .BY PUBLIC *"ROSECUTOR,
HIGH COURT OF KERALA, PIN - 682031

2 TEE ADDL. CHIEF SECRETARY TO HOME DEPARTMENT
GOVERNMENT OF KERALA, BECRETARIAT,
THIRUVANANTHAPURAM., PN - 695001

3 THE DIRECTOR GENERAL OF POLICE (PRISONS)

POLICE HEAD QUARTERS, CHIRUVANANTHAPURAM . ,
PIN - 695001
4 THE SUPERINTENDENT OF PRISON

OPEN PRISON & CORRECTION HOME NETTUKALTHERI,
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THIRUVANANTHAPURAM (DIST)., PIN *;695572

THE CHAIRMAN i

JAIL ADVISORY COMMITTEE, OPEN PRISON &
CORRECTION HOME NETTUKALTHERI,
THIRUVANANTHAPURAM (DIST)., PIN -|695572

BY ADVS.
SERI.P.NARAYANAN, SPL. G.P.
SHRI.JACOB P.ALEX, AMICUS CURIAE

THIS WRIT APPEAL HAVING BEEN FINALLY HEARD
19.03.2025, ALONG WITH WA.2137/2024, THE COURT

ON
ON
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IN THE HIGH COURT OF KERALAR AT ERNAKULAM
PRESENT
THE HONOURABLE MR. JUSTICE P.B.SURESH KUMAR
&

THE HONOURABLE MR.JUSTICE JOBIN SEBASTIAN
FRIDAY, THE 11T® DAY OF APRIL 2025 / 21ST CHAITHRA, 1947

WA NG. 2137 QF 2024

AGAINST THE JUDGMENT DATED 03.12.2024 IN WP(Crl.)

NO.79 OF 2024 OF HIGH COURT OF KERALA

APPELLANT/PETITIONER IN THE WRIT PETITION;

BINDU PRAKASAN
AGED 47 YEARS, W/Q PRAKASAN,

PARAMBIL HOUSE, BROTHERS ROAD, KANDANNASSERY
P.0O., THRISSUR, PIN - 680102

BY ADVS. _
GEORGE VARGHESE (PERUMPALLIKUTTIYIL)
MANU SRINATH

LIJO JOHN THAMPY

NIVEDITA MUCHILOTE

RIYAS M.B.

RESPONDENTS/RESPONDENTS IN THE WRIT PETITION:

1 STATE OF KERALA
HOME DEPARTMENT, GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM, PIN - 695001
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2 DIRECTOR GENERAL 7
PRISON AND CORRECTIONAL SERVICE DEPARTMENT,
GOVERNMENT OF KERALA, POOJAPPURA,
THIRUVANANTHAPURAM, PIN - 695012

3 JAIL ADVISORY BOARD 4
OPEN PRISON AND CORRECTIONAL HOME, CHEEMENT,
KASARAGOD, KERALA, PIN - 671313

4  DISTRICT PROBATION OFFICER
THRISSUR, KALYAN NAGAR, AYYANTHOLE, THRISSUR,
KERALA, PIN - 680003

5 DISTRICT POLICE CHIEF
THRISSUR CITY, RAMAVARMAPURAM RD, PALLIMOOLA,
MANNUMKAD, RAMAVARMAPURAM, THRISSUR, KERALA,
PIN - 680631

6 SUPERINTENDENT
OPEN PRISON AND CORRECTIONAL HOME, CHEEMENI,
KASARAGOD, KERALA, PIN - 671313

BY ADVS.
SHRI.P.NARAYANAN, SPL. G.P.
SHRI.JACOB P, ALEX, AMICUS CURIAE

THIS WRIT APPEAL HAVING BEEN FINALLY HEARD ON
19.03.2025, ALONG WITH WA.1245/2024, THE COURT ON
11.04.2025 DELIVERED THE FOLLOWING:
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W.A. Nos.1245 and 2137 of 2024
2025:KER:31221

P.B.SURESH KUMAR & JOBIN SEBASTIAN, JJ.

Writ Appeal Nos.1245 and 2137 of 2024

0 T

Dated this the 11" day of April, 2025

UDGMENT

P.B.Suresh Kumar, J.

The questions that arise for consideration in these
matters are common and as such, they. are disposed of by this
common judgement. For a proper adjudicatio_n of the
guestions, a clear articulation of the facts involved in the

matters is essential.

W.A.N0.1245 of 2024

" 2. | The appellant is the petitioner in the writ
petition from which the appeal arises. Her husband is
undergoing imprisonment for life pursuant to his conviction
under Sec-tion 302 of the Indian Penal Code (IPC) for having |

committed - the murder of one Geetha, with whom hé was
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having an illicit relationship. The convict has undergone 22

years, 3 months and 19 days of imprisonment as on

10.06.2024 and has also earned a remission of 6 years, 3

months and 22 days. The period of sentence of the convict
inclusive of remission would wbrkout to be approximately 29
years. Although the case of the convict is being recommended
by the Advisory Committee constituted under Sectidn 77(1) of
the Kerala Prisons and Correctional Services (Management)

Act, 2010 (the Act) for premature release from the year 2017

onwards, the same is not being accepted by the Government.
The appellant, in the circumstances, preferred W.P.(Crl.) No.320
of 2023 before this Court voicing the grievance and the writ

petition was disposed of as per Ext.P3 judgment directing the

Government to caonsider the case of the convict for premature

release in the light of the latest recommendation of the
Advisory Committee. Pursuant to the said direction, the
Government issued Ext.P4 order holding that the case|of the

convict being a case involving the brutal murder of a|widow

who requires special care in the society, his premature release
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~ would facilitate offences against women and that therefore, the

case of the convict cannot be considered for premature
release. The present writ petition is instituted chalflenging
Ext‘.P4 order,

3. Acounter affidl‘;:vit was filed in the writ petition
on behalf of the State Government contending, among others,
that punitive measures Empoéed on persons convicted for
offences against women are found not sufficient to deter and
curb such offences; that stopping crimes again'st women is
essential to ensure their séfety and security; that criminal
activities against women restrict their freedom and hinders
their active participation in the society; that granting release to
those involved in’ offences against women may facilitate
offences against women and ‘that they are, therefore, not
extended the benefit of premature release.

4.  The learned Sihgle Judge dismissed the writ
petition holding that the powe-r conferred on the Government

to grant remission is discretionary, and having regard to the

facts of the case, the impugred order does not warrant
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interference. The appellant is aggrieved by the decision of the

learned Single Judge.

W.A. No.2137 of 2024

5. The _agpellant is the petitioner in the writ
petition from which the appeal arises. Her husband is
undergoing imprisonment for life pursuant to his conviction
under Sections 302 and 307 IPC for having committ;ed the
murder of his mother and attempted to commit the murder of
his father. The convict has undergone 20 yeafs, 9 months and
27 days of imprisonment as on 30.06.2024 and he has earned
a remission of 5 years, 10 months and 10 days. Thelperiod of
sentence of the convict inclusive of remission would workout
to be approximately 26 years. The case of the convict was
recommended twice by the Advisory Committee cons:tituted
under Section 77(1) of the Act for premature reieas;e. The
recommendations were, -however, not accepted by the
Gavernment. The appellant, in the circumstances, preferred a‘
writ petition before the Apex Court; and the same was

disposed of by the Apex Court in terms of Ext.PS order
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directing the appellant to make a representation hefore the
Government and directing the Government to consider the
same. Pursuant to Ext.P5 .Qrder, the appellant' preferred a
representation and the same was rejected by the Government
in terms of Ext.P7 order holding that inasmuch as the
conviction was for the murder of hfs‘ mother, the Case cannot
be considered for prelmature release. Ext.P7 order was
challenged by the appellant before this Court in W.P(Crl)
N0.973 of 2022. During the péndency of the writ petition, the

Advisory Committee recommended the case of the convict

again for premature release on 02.05.2023. In the light of the

said development, W.P(Crl) No0.973 of 2022 was dispoéed of in
terms of Ext.P12 judgment directing the GoVernment to
consider the said recommendation of the Advisory Committee
untrammelled by Ext.P7 decision earlier taken in the matter.
Pursuant to Ext.P12 judgment, the Government issued Ext.P14
order rejecting the recommendation of the Advisory Committee

holding that the consistent stand of the Government in matters

~of this nature is that persons involved in the murder of women
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and children shall not be granted premature release. The
present writ petition is instituted challenging Ext.P14 order.
6. A counter affidavit was filed in the writ petition

on behalf of the State Government. The stand taken {by the

Government in  the counter affidavit is consistent with the
stand taken by the Government in the counter affidavit filed in
W.P.{Crl) N0.90 of 2024 from which W.A.Nb.1245 of 2024 'arose,

7. The learned Single Judge dismissed the writ
petition following the decision of the learned Single] Judge

impugned in writ appeal No.1245 of 2024 and holding that the

policy of the Government referred to in Ext.P14 is oné evolved
in terms of Section 77 of the Act and the Kerala Prisons and
Correctional Services (Management) Rules, 2014 {the; 2014
Rules) and that therefore, the decision is in order. The.

appellant is aggrieved by the decision of the learned Single

judge. . '
|
8. In the year 2020, Government proposed to

grant premature release to all those prisoners who| have

completed 14 years of imprisonment and whose proposals for

&"
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premature release were rejected by the Advisory Committee.
A corﬁmittee was constituted thereupon for the said purpose to
examine their cases for premature release, The said committee
formulated a few general guidelines for determining the
eligibility of the prisoners | and recommended to the
Government for premature release of 67 prisoners on the basis
of the formulated guidelines. The prisoners were classified in.
four categories in terms of the said guidelines as (i) Category
of prisoners who are not eligible for premature release (ii)
Category of prisoners who are-eligib!e for prematulre release
after 25 vyears of imprisonment including remission (iii)
Category of prisoners who are eligible for premature release
after 20 years of imprisonment including remission and (iv)
Category of prisoners who are eligible for premature release
éfter 14 years of imprisonment excluding remission. The
Govemment accepted the recommendafions maae by the
committee after excluding (i) persons involved in most cruelt
nﬁurder, (i) persons who committed murder of women and

children, persons who committed murder with rapé and (iii)
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among the prisoners who are undergoing treatment fof mental
illness, prisoners whose relatives are refuctant to receive them,
as per G.0.{Ms) N0.116/2022/HOME dated 14.06.20|22. The
said Government Qrder is part of the records in W.A.No;1245 of
2024. The relevant part of G.0.(Ms) No.116/2022/HOME dated
14.06.2022 dealing with the exclusions made Iby- the

Government from the categories, reads thus:

“6. Accordingly, the Government have examined in detail the
recommendations of the Committee headed by the Additional
Chief Secretary(Home&Vigilance) Department vide minutes
read as 5th paper above and decided to approve the proposal,
excluding the following category of prisoners -

1. Persons involved in most cruel murder.

2. Persons wha committed murder of women and
children, persons who committed murder with rape,

3. Among the prisoners who are undergoing treatment
for mental illness, the prisoners whose relatives are reluctant
to receive them.” |

9. It is seen that a doubt arose in the course of
the hearing as to whether the guidelines prescribed in G.0.{Ms)
No.116/2022/HOME dated 14.06.2022 and the exclusions made

|

therein represent the policy of the Government on prémature

release of prisoners, and consequently, in terms of the interim

*
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order passed on  28.11.2024, this Court directed the
respondents to file an affidavit:placing on record as to how and
under which document the eligibility of the prisoners for
premature release is assessed. Pursuant to the said order, an
affidavit has been filed on ‘behalf of the Government in

- W.AN0.1245 of .2024 stating that the said Government Order
cannot be treated as the policy of the Government lfor, the
same was formulated solely for the purpose of releasing those
prisoners who have completed 14 years of imprisonment and
whose proposals for prematurie release were rejected by the
Advisory Committee. It is alsol stated in the affidavit that the
Government is identifying prisoners eligible for premature
relea;e in accordance with the. provisions contained in Chapter
36 of the 2014. Rules.

10. Heard Adv.Deepa K.Payyanur for the appellant
in W.A.N0.1245 of 2024 and Adv.Manu Srinath for the appellant
in WA.N0.2137 of 2024.  Special Government Pleader

Sri.P.Narayanan addressed arguments on behalf of the State.

We also had the benefit of hearing Sri.Jacob P.Alex, who was

L f
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appointed as amicus curiae in the matters.

11. The learned counsel for the alppellants
contended in wunison that classification of prisolners for
premature release based on the gender of the victim', and the
derjial of the benefit of such release solely due to the severity

of the offence committed, are arbitrary and discriE"ninatory.

According to the learned counsel, a blanket exclusion of certain
1

offences from the scope of grant of premature releaselis not

permissible in law. They relied on the decision of the Apex
Court in Joseph v. State of Kerala, 2023 SCC OnLine SC 1211, in
support of this argument, It was submitted by the learned
counsel that inasmuch as the Government extended the
benefit of premature release to similarly placed prisoners, the
prisoners involved in the cases on hand are also entitled]to be
released prematurely. In addition, the learned counse:l for the
appellant in W.A. No. 2137 of 2024 argued that in the light of
Section 77 of the Act, the benefit of premature release is one

to be extended to well-behaved long-term convicted prisoners,

regardless of the nature of the offence they cdr_ﬁmitted.

. .
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According to the learned counsel, in the absence of any case
for the Government that the pqisoners involved in the cases 5n
hand are not well-behaved ion:g-term' convicted prisoners, they
are certainly entitled to the benefit of premature release.

12.  Per contra, the learned Special Government
Pleader argued that the exclusion of prisoners involved in
certain categories of offences,,espec'ially those involved in the
offences against women and children, in the matter of
extending the benefit of premature release, is perfectly in
order and does not violate the fundamental rights guaranteed
to the prisoners. The Iearne'd Special Governrhent Pleader
relied on the decisions of the Apex Court in State of Haryana v.
Jai Singh, (2003) 9 SCC 114 and Sanaboina Satyanarayana v.
Govt. of A.P, (2003) 10 SCC 78, in support of this argument. It
was pointed out by the Ieémgd Special Government Pleader
that even in Joseph, the Apex|Court clarified that gro-uping ;3f
type of convicts based on thé offences they were found to
have committed, as a starting point, is permissible.

13. The learned amicus curiae brought to our
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attention, the statutory provusmns which have a bearing on the

questions involved. The learned amfcus curiae has qlso made
available a compilation of various decisions of the Apex Court

dealing with the subject and explained their interpléy on the

facts of the present cases. Accrordi‘ng to the learned ‘amicus
curiae, in the light of the decision of the Apex Court in joseph,
the State cannot be heard to contend that exclusion of convicts
from the zone of consideration for premature re!easie on the
ground that they were involved‘ in offences against v;romen, is
not arbitrary. According to the learned amicus curize, ilnasmuch
; as thé convicts involved in the cases were not imposei:d with a

punishment of a longer term of imprisonment by the c?nvicting,

courts, they are entitled to be considered for p:remature
release in terms of the relevant statute. It was élso the
submission of the learned amicus curiae that the issue relating
to premature release is one to be considered based on the
provisions of the Act and the 2014 Rules and the relevant
[ considerations namely, reformation, post-conviction changes in

behaviour, remorse, good behaviour in jail etc. were notitaken
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note of wﬁile passing the impugned orders. It was also pointed

out by the learned amicus curiae that one of the most

important objects of punishment is reintegration of the convict

back to society and the said object has been defeated in terms
of the impugned orders.

14. We have ekaminéd the arguments advanced
by the learned counsel for the parties as also the learned
amicus curfae.

15, The orders impugned in the writ petitions were
iIssued at a time when the Code of Criminal Procedure, 1974
(the Code) was in force. Section 432 of the Code confers power
on the State Government to remit the whole or any part of the
punishment to which a person has been sentenced for an
offence. Section 433A of the Code, however, restricts the
power conferred on the State Government under Section 432
by providing that where a sentence of imprisonment for life is
imposed on conviction of a person for an offence for which

death is one of the punishments provided by law, such a

person shall not be released from prison unless he had served
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at least 14 years of imprisonment.

16. The Travancore-Cochin Prisons Act, 1950 (Act

XVIII of 1950) and Prisons Act, 1894 (Central Act IX of 1894)

were the statutes in force at the time of formation of the State.
Both the statutes were enacted only to regulate the
management of prisons. The Kerala Prisons Rules, 1958 (the
1958 Rules) framed invoking the power conferred by the said
statutes provided for constitution of an Advisory Board to
investigate and report on the sentences of prisoners, The 1958
Rules also empowered | the Advisory Board to submit
recommendétions for their release in terms of the same. It is
also provided in 1958 Rules that the case of prisoneré whose
aggregate sentence is more than 20 years shall be submitted
for special orders of the Government as to their premature
release -on completion of 14 years of sentence including

remission in each case. The said Rule reads thus:

“545A. 'l4Year-Rule'.—The cases of * prisoners whose
aggregate sentence is more than 20 years shall be submitted
together with the records specified under Rule 545 for special
crders of Government as to their premature release or
completion of 14 years of sentence including remission in
each case.

>
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** “Provided that where a sentence of imprisonment for
life is imposed on conviction of a person for an offence for
which death is one of the punishments provided by law, or
where a sentence of death imposed on a person has been
commuted under section 433 of the Code of Criminal
Procedure, 1873 such persons shall not be considered for
release from prison unless he has served at least fourteen
years of imprisonment.”

The 1958 Rules also contained a provision to the effect that the
sentence of prisoners sentenced to life imprisonment shall be
deemed to be a sentence of imprisonment for twenty years,

Rule 299 dealing with the said aspect reads thus:

“299, Definitions in these rules, - [...]

(¢) The sentence of alt prisoners sentenced to imprisonment
for 1ife or to more than twenty years imprisonment in the

aggregate or to imprisonment for terms exceeding in the .

aggregate twenty years shall for the purpose of these rules,
be deemed to be sentence of imprisonment for twenty years.”

17. “Prisons” being a State Subject under Entry 4
of List Il of the Seventh Schedule to the Constitution, the
statutes referred to in the preceding paragraph were replaced
with the Act by the State ‘Govemment, with effect from
14.05.2010. Unlike the repealed enactments, the Act was

intended not only to regulate the management of prisons, but
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also to provide for the safe Custody, correction, reformation,

welfare and rehabilitation of prisoners. The Preamble of the Act

reads thus:

“WHEREAS, it is expedient to provide for the safe custody,
correction, reformation, welfare and rehabilitation of prisoners
and management of prisons and correctional services in the
State and for matters connected therewith or, incidental
thereto.”

Section 77 of the Act provides for premature release, Siection

77 reads thus:

“77.Premature release: (1) Well behaved, long term convicted
prisoners may he prematurely refeased with the objective of
their reformation and rehabilitation, by the Government,
either suo motu or on the recommendations of an AHvisory
Committee as may be prescribed.

{2)  The Advisory Committee constituted as per sub-

section (1) shall have the powers and duties, as may be
prescribed.

Chapter 36 of the 2014 Rules deals with the “Advisory

Committee” provided for under Section 77 of the Act for

premature release of prisoners and related matters. Rules in

Chapter 36 lay down the procedure to be followed for making

recommendations for premature release of prisoners. Rules

465(2), 466(3) and 466(4) of the 2014 Rules read thus:
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"465(2) alsmelmied ndnerilacmig sqpoesn meoionddd moeps dlgmelom

mussrumullyl QOB  &ognIS Gnaioagamarmad, @7 eyt

HQHOYUTIT  PEVIVAMHS  TUTYSW, mocaomied, @R  TUKDERM

quodnmangeel BngeImlulel gERNRIUNG MITWENS TREMIMEM. MSCTmITMIES.

DOHOe ARCMIHEMe OSYHIMOs Muryagded mmead mscomsmamaet.  agd oo

POWIRUDSS  @oloeem. alelagpmeimia caoelmd  peaRwmunme e osenIad

MndiMugs  axedsan  eeomIPemIsm  Siapdsags  prcmacieamemoom.  dopaytiar

porooddminegg woleemm. o e aodmudnd alme cwsudls) T

feapdgenayss med el TVATG. MIMLBWYS GOBHEHOS MuodImulna: iyt
@] GrUIHd: ADIRAISHEERIT.

466(3) acor msyeradipoge eomonnd elamoin gmype clsoelmoges waddes
el msosIREENe MaIGTInk an CREHGYRD CHMITTHD. TUALHICHD
eHIs@leegl  vdearn penlem  musssmudlel ORACIE)  euE  oumiEnda. w7
ULHEMUIERe 0D QIWKNE  dEBnfedDeraieos . WERBIMEMEes  armunImeris gem.
MIBRJOHYIW  HIVMENGIR  Canokniw e wandle WRDLBING AR
HIREMETIT M BT HSYGIBIO0  aRdIvignelnoyss  waodw  modol
magapgoond njagg@rmgj. WMSYLIRV Qi MSETIGCa | 198n TUIAD 2RI
allgmeiom SYeTnIm afege AR OTEIDOCT) mgmromﬂqggcma
MRpEicdansIen  wurmags  amaloasgecuem.  aismelmig]  aandi
muadejeeees.

466{4) aenmy macledacas npave mudel measanismelngg waodw ooy
apome e adlnarddagonalal msmuae ey, oameorlcd mlomiy aom vdeaydioes
GhTY B AUBrse SFlaTEN@ED agmaudieuaoulascuam ASER. ayradcwIwny oo
mgendiodinn  ogolke  deaady apaepet.  pomeclags  gmadlanowm @l
mimmaic gmyae cdsmeltgs waodv Bemiymin coaggn msqysoeniTen malslas
tursucrnd oo opdmuasmomiasmen., argpem eml decdaarmeln’ eroiemza i
Aengodgepes ardruoaosaluoned .

As evident from the extracted Rules, even though the scheme
of the Act is that well-behaved fong-term convicted prisoners
should be considered for premature release with the object of
their reformation and rehabilitation, the Rulés lobl'igate the

Advisory Committee to consider the views of the victims as
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also the views of the relatives of the prisoners, while making

- 22 -

recommendations. Similarly, the Rules also obligates the

Advisory Committee to consider the welfare of the society as

also the prisoner while  making recomrénendatibns for
pfemature release of the prisoners, Likev\.!rise, the Rules
obligates the Advisory Committee to give utmost regard to the
various principles [aid down by the courts In the métter of
considering the issyes relating to prematL!:re refe'ase of
© Prisoners, There is also 3 provision in the 2014 Rules analogous
to Rule 216 of 1958 Rules namely, Rule 377 ;which p_rovlides
that if the period of imprisonment of life convicts and those
other convicts whose aggregate senter_]ce exceeds 20 'years, *

their period of imprisonment shall be deemed to be 20 years,

Rule 377 of 2014 Rules reads thus:

(2) Waaoelpn! sememsdmamai eAAMIZe cunrfammmay b 72-)0
aoa (1)-Jo 2] )0i0%0 @nladls wary oagas rodolooinlm,. ”

As clarified in sub-rule (2) of Rule 377, for releasing a prisoner -
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based on the said Rule, the recommendation of the Remission
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Committee constituted under Section 72 of the Act is required.

18. It is trite that in the matter of deciding the
eligibilityrfor premature release of prisoners, the Policy/Rules
that are in force as on the date of conviction are to be applied.
This principle finds reiteration in several judgments of the Apex
Court including State of Haryana v. Jagdish, (2010) 4 SCC 216
and State of Haryana v. Raj Kumar, (2021} 9 SCC 292. The

State Government has no case that it had-a policy for

" extending the benefit of remission to prisoners at the time

when the prisoners involved in these cases were convicted. In
other words, since the 1958 Rules was in force at the time of
conviction of the prisoners, it was obligatory on the part of the

State Government to consider their case for premature release

in terms of the provisions contained in the 1958 Rules.

Inasmuch as both the prisoners were not directed to undergo
imprisonment for a period exceeding 20 vyears by the
concerned convicting courts and since they have already

completed 20 years of actual imprisonment, according to us,
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with that aspect reads thys:

“38.In_the petitioner's case the 1958 Ryles are clesr - a life
sentence, is dee to be 20 years of i rceration, After this
the_prisoner js entitled tg bremature release. The guidelines
issted by the NHRC pointed oyt to us by the counse for the

petitioner, are ajsg relevant to consider . that of mandating
release, after Serving 25 years as sentence (even in heinous
Crimes). At this juncture, redirecting the petitioner who has
already undergone gver 26 years of incarceration (and over 35
years of punishment with remission), before yg to undergo, yet
again, consideration before the Advisory Board, and thereafter,
the state government for premature release - would pe 5 cruel

the idea of fairness is then swept away, at the altar of procEdure
- which this court has Tepeatedly held to be a "handma/den of

Justice”, {Underline supplied) I

19. Be that as jt may, as noted, the stand'of the
State Government in these matters is that it does not have a
remission policy and that the benefit of premature reléase is
extended to prisoners in terms of the provisions of the Act and

2014 Rules. let ys NOow consider the entitlement of the

prisoners involved in these cases for premature releasel in
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terms of the Act and 2014 Rules. As noted, Section 77 of the
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Act provides for premature release of long-term convicted
prisoners who are well behaved with the objective of their
reformation and rehabilitation, either suo motu or oh the
recommendation of the Advisory Committee. In the light of the
said statutory provision, in the absence of any other policy for
the State Government for extending the b‘énefit of premature
release, it could be inferred that the policy of the State
Government s ‘that well-behaved long-term cohvmted
prisoners shall be extended the benefit of premature release
with the objective of their reformation andrehab“kaﬁon.fhe
case of the appellant in W.AN0.1245 of 2024 is that the
convict has undergone 22 years, 3 months and 19 days of
imprisonment as 6n 10.06.2024 and that he has also earned a
remission of 6 years, 3 months and 22 days. Similarly, the
case of the appellant in W.AN0.2137 of 2024 is that the
convict has undergone 20 years, 9 months and 27 days
imprizsonment as on 30.06.2024 and that lhe has also earned a

remission of 5 years, 10 months and 10 days. In the light of
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Rule 377 of the 2014 Rules, inasmuch as the prisoners involved
in the cases on hand have completed more than 20 'years of
- actual imprisonment, they are entitled to be treated as long
term convicted prisoners. Rule 376 of 2014 Rules prescribes
that prisoners shall be granted remission for keeping peace

and good behaviour in jail. The fact that the prisoners| have

earned remission for a period exceeding fivef years,
demonstrates their good behaviour in the jails. The Iprisoner
involved in W.A.N0.1245 of 2024 has heen recommeﬁded by
the Advisory Committee under Section 77(1) of the Act for
premature release on several occasions since 2017 and the
prisoner involved in W.AN0.2137 of 2024 has [been

recommended by the Advisory Committee under Section 77(1)

of the Act for premature release twice. No doubt! the
recommendations of the Advisory Committee does not create
any ob-ligation on the part of the Government to Ireiease
prisoners prematurely. The Government has the discrétion to
accept or reject the recommendations of the Aldvisory

Committee. In the cases on hand, as revealed from the orders

A "
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impugned "in the writ petitions, the Government has not
rejected the recommendations of the Advisory Committee on
the ground that the prisoners are -not entitled to premature
release in terms of Section 77 of the Act. Instead, the
recommendations were rejected having regard to the gender of
~ the victim and the serverity of the offence committed by the
prisoners. No doubt, premature release is a matter over which
the State Government has discretion and the convict is héving
only a right to be considered for premature release. But, the
discretion has to be exercised in a fair, just and reasonable
manner [See Laxman Naskar v. Union of India, (2000) 2 SCC
595]. The pointed question, therefore, is whether the
Government is justified in rejecting the recommendations
made by the Advisory Committee for the reasons mentioned in
the orders impugned in the writ petitions, especially when it
does not have a remission policy and also its stand that the
entitlement for remission is déterrﬁined pased on the Act and
the 2014 Rules.

20. The reason stated in Ext.P4 order which is
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impugned in the writ petition, from which W.A.No:1245 of 2024
arises is that the offence committed by the prisoner is
extremely cruel inasmuch as he committed the murde‘r of a
widow who requires special care of thé society and the reason
stated in Ext.P14 order which is impugned in the writ petition,
from which W.AN0.2137 of 2024 arises is that persons
involved in the murder of women are not entitled to prerdature
release. In fact, the reasons aforesaid were the reasons sitated
by the Government in G.0.(Ms) No0.116/2022/HOME dated
14.06.2022 to deny the benefit of premature release to'a batch
of similarly placed prisoners. The case of Joseph decided by the
Apex Court is also an identical one, as the prisoner invoI\{ed in
that case was also denied the benefit of premature relea;se on
the ground.that persons involved in the murderl of womejn are
not entitled to premature release. Having regdrd to G.d.(Ms)
No.116/2022/HOME dated 14.06.2022, it was held by the Apex
Court in Joseph that a blanket exclusion of certain offences
from the scope of grant of remission is not only arbitrary, but

turns the ideals of reformation that run through our crirfninal
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justice system, on it's head. Paragraph 32 of the said judgment

reads thus:

“32. To issue a policy directive, or guidelines, over and ahove
the Act and Rules framed (where the latter forms part and
parcel of the former), and undermine what they encapsulate,
cannot be countenanced. Blanket exctusion of certain offences,
from the scope of grant of remission, especially by way of an
executive policy, is not only arbitrary, but turns the ideals of
reformation that run through our criminal justice system, on its
head. Numerous judgments of this court, have elaborated on
the penological goal of reformation and rehabilitation, being the
cornerstone of our criminal justice system, rather than
retribution. The impact of applying such an executive
instruction/guideline to guide the executive's discretion would
be that routinely, any progress made by a long-term convict
would be rendered naught, leaving them feeling hopeless, and
condemned to an indefinite period of incarceration. While the
sentencing courts may, in light of this court’s majerity judgment
in Sriharan (supra), now impose term sentences (in excess of 14
or 20 years) for crimes that are specially heinous, but not
reaching the level of 'rarest of rare’ (warranting the death
- penalty), the state government cannot - especially by way of
executive instruction, take on such a role, for crimes as it

deems fit."”

As seen from the extracted passage, the view that is taken in
Joseph is that the blanket exclusion of certain offences from
the scope ef grant of remission will have the effect of
|mp05|ng on the accused, a Ionger term of sentence which the
Government cannot do, but only the Court can do. It was also
held by the Apex‘Court in the said case that typecasting

convicts based on the crime committed in the distant past
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would result in a real danger of overlooking the reformative
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potential of each individual convict and such typecastingwould
result in violation of Article 14 of the Constitution. Pe‘;ragraph

37 of the judgment in Joseph reads thus: !

“37. Classifying - to use a better word, typecasting convicts, -

through guidelines which are inflexible, hased on their crime
committed in the distant past can result in the real danger of
overlooking the reformative potential of each individual
convict. Grouping types of convicts, based on thé offences
they were found to have committed, as a starting point, may
be justified. However, the prison laws in ‘India - read with
Articles 72 and 161 - encapsulate a strong underlying
reformative purpose. The practical impact of a guideline,
which bars consideration of a premature release request by a
convict who has served over 20 or 25 years, based entirely on
the nature of crime committed in the distant past, would be to
crush the life force out of such individual, altogether. Thus, for
instance, a 19 or 20 year old individual convicted for a[crime,
which finds place in the list which bars prematuré release,
altogether, would mean that such person would never see
freedom, and would die within the prison walls. Thefe is a
peculiarity of continuing to imprison one who committed a
crime years earlier who might well have changed totally since
that time. This is the condition of many people serving very
long sentences. They may have killed someone {or, done
something much less serious, such as commit a narcoti¢ drug
related offences or be serving a life sentence for other non-
violent crimes) as young individuals and remain incarcerated
20 or more years later. Regardless of the morality of ¢ontinued
punishment, one may question its ratiorality. The question is,
what is achieved by continuing to punish a persod who
recognises the wrongness of what they have done, who no
longer identifies with It, and who bears little resemblance to
the person they were years earlier? It is tempting to say that
they are no longer the same person. Yet, the insistence of
quidelines, obdurately, to not look beyond the red lines drawn
by_it and continue in denial to consider the real impact of
prison good behavior, and other relevant factors (to ensure
that such individual has been rid of the likelihood of causing

q
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harm_to society) results in violation , of Article 14 of the
Constitution. Exciuding the relief of premature release to
prisoners who have served extremely long periods  of
incarceration, hot only crushes their soirit, and instils despair,
but signifies society's resolve to be harsh and unforgiving. The
idea of rewarding, a vrisoner for_good copduct is entirely

negated.”

Underline supplied

As seen from the extracted passage, it was observed therein
that if a prisoner who has completed 20 or 25 years of
imprisonment, is excluded from consideration for premature
release based_entirely on th‘e nature of crime committed by
him in the distant past, the same would certainly crush the life
force out of such individual, altogether. It was also observed by
the Apex Court in the said case that excluding the relief of
premature release to prisoners who have served extremely
long periods of incarceration, not only crushes their spirit, and
instils despair,' but signifies resolve of the society to be harsh
and unforgiving and that the same would negate the idea of
rewarding a prisoner for g‘ood conduct, In essencé, the view
taken by thel Apex Court in Joseph is that the persons involved
in offences against women and children are not entitled to

premature release at all, is against the scheme of the Act and
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that long-term convicted prisoners cannot be denied] the

benefit of remission, having regard to the nature of crime

committed by them in thé distant past.

21.  Let us now consider the arguments ad\lfanced
by the learned Special Government Pleader. True, in Joseph, it
was observed by the Apex Court that grouping types of
convicts based on the offences they were found toI have
committed, as a starting point, may be justified. But, in [the
light of the propositions laid down in the said case as conltained
in paragraphs 32 and 37 of the judgment, the said observation
cannot be understood as one permitting grouping of convicts
based on the offences they were found to have committed in
such a manner as to exclude certain offences from the scope

of grant of remission as done by the State Government. True,

in Jai Singh, the Apex Court held that it is permissib'le to

exclude convicts based on the nature of the offence committed
by them in the matter of extending the benefit of remission,

having regard to the effect of such offences on the society.

Similarly, it was held by the Apex Court in Sanaboina
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Satyanarayana that classificaltion to keep away convicts of
crime against women from the benefits of remission cannot be
said to be unreasonable. It would be incorrect if we hold that
the decrisions referred to ab‘ove are not in conflict with the
decision in Joseph. There exists some conflict, even though the
decision ih Joseph is one renc|iered in the context of a prisoner
who is deemed to have cojrhpieted the entire terrﬁ of his
imprisonment in terms of th'e ‘provisions of the Act and the
Rules made. thereunder dealing with the management of
prrisons and related matters, which is enacted invoking the
power under Entry 4 of List Il of the Seventh Schedule to the
Constitution. ‘

22. What should High Court do when faced with
two judgments of the Supreme Court which cannot be
apparently reconciled with respect to its ratios is a vexed
question. One line of decision is that if there is a conflict in two
Supreme Court decisions, thrL decision which is later in point of
time would be binding_ on the High Courts. The second line of

decisions is that in case !there'is a conflict between the
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judgments of the Supreme . Court consist;ing of equal
authorities, incidents of time is not a relevant factor and the
High Court must follow the judgment which appears it to lay
down elaborately and accurately. A Full Bench:of the Punjab
and Haryana High Court in Indo Swiss Time Limited v, Umrao,
1981 SCC OnLine P&H 45 followed the second line of decisions.
~ The same is the view taken by the Bombay Highl Court also in
Special Land Acquisition Officer (I) v. Municipal Corporation of
Greater Bombay, 1987 ScC Online Bom 177. According to Ius,
the decision in Joseph is not only the decision rendered at a
later point of time, but also one which identifies the core of the
Issues arising for consideration in matters of this nature and
answers the same elaborately and accurately, Neéd!ess to. say,
we éccept the decision of the Apex Court in steph as the
binding precedent. We are inclined to hold that long-term
convicted prisoners, especially those who deemed to have
completed the entire term of imprisonment in terms of the

provisions contained in the Act and 2014 Rules,' other than

those who were sentenced by the convicting courts for
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imprisonment for a period exceeding 20 years, cannot be
denied the benefit of remission having regard to the nature of
the o'ffence committed by them in the distant past.

23. We take this view for yet another reason aiso;
Granting early release to prisoners isla matter related to their
fundameﬁtal human rights. The National Human Rights
Commission has received a number of representations pointing
out that the State Governments are applying differing
standards in the matter of premature release of prisoners
undergoing life imprisonment. After considering the response
received from a number of States/Union Territories, the
Commission fixed guidelines and *the same Were
communicated to all the State Governments/Union Terfitories
on 26.09.2003. The Apex Court hasr made a reference to these
guidelines also in Joseph. In the said communication, even
though it is provided that there Can be a classification among
the life convicts having regérd to the magnitudé, brutality and -

gravity of the offence for which the convict was sentenced to

Imprisonment, the period of incarceration inclusive of
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remission even in worst of the worst situation should fnot

exceed 25 years. :

24. On an evaluation of the totality of the facts
and circumstances of the cases on hand, especially the finding
rendered by us that the prisoners involved in these cases were

entitled to be released prematurely on completion] of

imprisonment for a period of 20 years in terms of the1 1958
Rules, we are of the view that these are apt cases wher‘:e this
Court should direct the Government to release the prisoners
with immediate effect, as done by the Apex Cpurt in joseph.,
However, inasmuch as the grant of remission is a prerogatlive
of the Government, although the power conferred on the
Government for the said purpose is a power Coupled with duty
to be exercised after taking into account all the relevant
factors, we set aside the impugned judgments as also the
orders of the Government impugned in the writ petitions and
dispose of the writ appeals directing the Governmert ItO
consider afresh, the last among the recommendations ma&e by

the Advisbry Committee for the premature release of the
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prisoners involved in these cases, within a period of one
morth, in the light of the findings and c;bservations made by
the Apex Court In joseph, as referred to by us in this judgment,
untrammelled by the nature of the offences for which they
were convicted. |

25. In Rashidul Jafar v. State of U.P.,_ (2024) 6 SCC
561. the Apex Court observed that many of the life convicts in
- Our country who have suffered long years of incarceration have
few or no resources at all and lack of literacy, education and
soCal support structure, impede their_ right to access to legal
remedies. Having regard to the decision of the Apex Court in
Rashidul Jafar and other relevant matters, the Apex Court, in
Suc Motu Writ Petition (Crl.) No.4 of 2021 titled In Re: Policy
Strategy for Grant of Bail, issued certain general directions to
ensure that the appropri‘ate Government considers the case of
alt pr:soners for extending the benefit of premature release, in |
Cases where they are entitled to such release, as and when
- they oecome ehgible for the same, irrespective of the fact as to

whetrer they make specific apphcations for grant of premature
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| release, and directed the District Legal Services Authogities to

monitor implementation of the direction aforesaid.

26. It has come to the notice of this Court while
considering these matters that a large number of prisoners
who deemed to have completed their entire term of
imprisonment in terms of Rule 377 of 2014 Rulés, are
languishing in jails in the State, deSpite recommendat:ions in
their favour made by the Advisory Committee under Section 77
of the Act as in the case of the prisoners involved in these
matters and the directions issued by the Apex Court in In Re:
Policy Strategy for Grant of Bail. In the circumstances, :having
regard to the spirit of the decisions of the Apex Court in
Rashidul Jafar and In Re: Policy Strategy for Grant of Baill we
deem it appropriate to direct the Government suo motu, in
public interest, to consider the cases of those prisoners who
deemed to have completed the term of imprisonment in terms
of Rule 377 of 2014 Rules and in whose favour there were
recommendations by the Advisory Committee for prermature

release, as directed in the case of prisoners involved in these
I
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matters, within two months from the date of receipt of a copy
-~ of this judgment. It shall be the endeavour of the State Legal
Services Authority to implement the directions issued in this
judgment. A copy of this judgment shall be forwarded to the
Kerala State Legal Services Authority. it is made clear that
those prisoners who were sentenced for imprisonment for any
specified period by the _concerned convicting courts, without
remission, will not be entitled to the benefit of this judgment,
before completing the period of imprisonment specified by the
convicting courts.

Before parting, we also place on record our
boundless appreciation for the able assistance given by the
learned amicus curiae Sri.Jacob PAlex, for rendering this
judgment.

Sd/-
P.B.SURESH KUMAR, JUDGE.

Sd/-

JOBIN SEBASTIAN, JUDGE.
YK8
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OFFICE OF THE DIRECTOR GENERAL OF PROSECUTION &
STATE PUBLIC PROSECUTOR, KERALA, HIGH COURT OF
KERALA, ERNAKULAM

Phone: 0484- 2564303,
7 ' e-mail:SppkeralaEcngaiI.com
No. WA 1245 & 2137/2024/DGP&SPP " Dated: 02.06.2025.
To |
The Additional Chief Secretary to Government,

Home (B) Department, Government Secretariat,
Thiruvananthapuram.

Sir,

Sub:- Scope for filing appeal against the common judgment
dt. 11.04.2025 in W.A. No. 1245 & 2137 of 2024 relating
to premature release of Prisoners — Legal opinion
forwarding - reg.

Refi- 1) Letter No. B1/136/2023-Home dated 26.05.2025 from
the Additiona! Chief Secretary, Home (B) Department,
Secretariat, Thiruvananthapuram.

2) Judgment of the Hon’ble Division Bench of the High
Court dated 11.04.2025 in W.A. No. 1245 & 2137 of 2024.

3} G.0.(Ms.) No.116/2022/Home dated 14.06.2022 of Home
(B) Department, Secretariat, Thiruvananthapuram.

-------

I. Attention is invited to the references cited. Legal opinion is
sought on the judgment referred 2™ above by which the Division Bench of
Kerala High Court allowed the Writ Appeals filed by the petitioners in
W.P(Crl.) 79 of 2024 and W.P(Crl.) No.90 of 2024 secking premature

release of the convicts who have been convicted for offence against

WOMer.



2. In W.P{Crl.) 90 of 2024, the petitioner who is the wife of
the convict challenged the Government Order by which the application for
premature release was rejected by the Government. It is the case of the
petitioner that the convict is undergoing imprisonment for life pursuant to
his conviction u/s. 302 IPC for having committed murder of a woman.
The convict has undergone 22 vears, 3 months and 19 days of
imprisonment as on 10.06.2024 and also has earned a rémission of 6
years, 3 months and 22 days. Thus he has undergone approximately 29

years including remission.

3. In WP(Crl.) 79 of 2024, the petitioner who is the wife of
the convict challenged the Government Order by which the application for
premature release was rejected by the Government. It is the case of the
petitioner that the convict is undergoing imprisonment for life :pUI'SUElI‘lt to
his conviction u/s. 302 IPC for having committed murder of a v;oman. The
convict has undergone 20 years, 9 months and 27 days of imprisonment as
on 30.06.2024 and also has earned a remission of 5 years, 10 months and
10 days. Thus he has undergone approximately 26 years including

remission.

4. The Government has rejected the convicts’ request for
premature release on the ground that they have involved in offence
against the women as the consistent stand of the Govemmént that the
prisoners convicted for offences against Women and Children are not to be

granted premature release.

5. The challenge made before the leamed Single Judge was
rejected holding that the Government has absolute discretion in extending
the benefit of premature release and the Court cannot direct release of the

prisoner particularly referring to the judgment of the Hon’ble Apex Court

)40
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in Sanaboina Sathyanarayaa vs. Government of Andhra Pradesh and

others {(2003) 10 SCC 4813.

6. In W.P.(Crl.) 90 of 2024 the learned Single Judge relied on
the recent judgment of the Apex Court in Bilkis Yakub Rasool Vs. Union
of India & others {(2024) 5 SCC 481},

7. Challenging the judgments of the learned Single Judge, the
appellants contended that in view of the Apex Court judgment in Joseph
vs. State of Kerala {(2023) SCC Online SC 1211} the request of the
petitioner is liable to be allowed. It is contended that the nature of crime
committed during the distant past cannot be a reason for denial of
premature release. In Joseph vs. State of Kerala, the Hon’ble Supreme
Court had occasion to consider similar requests from a prisoner who was

excluded from consideration for premature release on the ground that he

- comes under the excluded category specified in G.O.(Ms.) No.

116/2022/Home dated 14.06.2022. As per the said Government Order the
persons who c-omniittgad murder of Women and Children and persons who
committed murder with rape are excluded from the benefit of premature
release. The Apex Court had considered the issue in detail and held that
“typecasting convicts, through guidelines which are inflexible, based on
their crime committed in the distant past can result in the real danger of
m}erlooking the reformative potential of each individual convicf’. It is
further held that “the practical impact of a guideline, which bars
consideration of a premature release request by a convict who has served
over 20 to 25 years, based entirely on the nature of crime committed in
the distant past would be to crush the life force out of such individual,
altogether”. Tinally the Court directed release of the prisoner. Thus it

appears that the Government order referred (3“ cited) above which



A

excludes prisoners who are involved in offences against 'Women &
!
Children from consideration for premature release no longer good in view

of the judgment.

8. When the matter was heard before the Divis[or! Bench the

Government was directed to produce the remission policy of the

Government.  In response to the said order, the Government have
|

produced the remission policy (which was produced beFore: the Apex

Court in Crl.A. No. 1003/2017 in Ppare Lal vs. State of‘EIHaryana) as
]

forwarded to this office vide letter No. B1/136/2023.Home dated

26.10.2024, ‘ |

9, On a perusal of the remission policy foll‘,ow'ed by the
Government of Kerala as forwarded from the Home Department shows
that there is no specific provision excluding the prisoiers? who are
involved in offence against Women & Children from con§id;c:ration for
premature release. Further it is stated in the said rc:missiicmi policy as
tollows: ' |

“The recommendations received as above will be Subj;ec-lred to a
thorough examination by the Government referring fo t/gfze case file

which includes judgments of the courts concerned police report

narrafing the law and orders issues that may arise upon  his
release, probation report describing his familial and special
acceptability after release and report of superintendent o_;jr prison.
concerned regarding his character and conduct insz’del prison.

Case of each prisoner is examined individually by the Council of

Ministers. After detailed deliberations, if found eligible, the

Council of Ministers take a decision to advise the Hon'ble

Governor to grant premature release to the prisoners after

»
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remitting their remaining period of sentence in exercise of powers
conferred under Article 161 of the Constitution of India, subject to

the conditions laid down in Rule 470 of Kerala Prisons and

Correctional Services (Management) Rules, 2014,

10. It is therefore, at present, there is no material except the
contentions and statement made before the Court either in the form of a
Government order or in the form of a legislation, excluding the prisoners
involved in offence against Women & Children from consideration for
premature release as a policy of the Government. It is also the fact that the
lack of legislation reflecting the pblicy of the Government as discussed in
Joseph’s case came to the notice of the Government and the Government
is contemplating required amendment incorporating such policy in the

Prisoners Act and the Rules.

li. It is true that the two ecarlier judgments cited by the State
Government before the Division Bench declared the law that the nature of
crime can be rclevant consideration in the matter of premature release of
the prisoner. The Hon’ble Division Bench distinguished those judgments
holding that the decision in Joseph is not only the decision rendered at a
later point of time, but also one which identifies the core of the issues

arising for consideration in matters of this nature and answers the same

elaborately and accumulatively and hence the Division Bench accepted

Joseph’s case as the binding precedent.

12.  On consideration of the entire facts and circumstances and
the judgments referred to in the judgment of the Division Bench, I am of
the considered opinion that there is no scope for filing appealiagainst the
judgment in W.A. Nos. 1245 and 2137 of 2024. So long as the law
declared by the Apex Court in Joseph's case holds the field there is no



scope for challenging the judgment of the High Court. The Government

l

Hon’ble High

may implement the directions of the Division Bench of the

Court at the earliest to avoid contempt proceedings, as the time granted by

the Court to implement the judgment has already been expired.

Yours fatth Fully‘

Sl

" P.Nar ayanan ,
Special Government Pleader ‘Io DGP &
. Addl. Public Prosec‘lutc')r
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