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" It is made clear that the dismissal of the original petition by this Court

as well as the order of dismissal by the Tribunal will not stand in the way of




the Government invoking Rule 39 of the Kerala State and Subordinate
Services Rules, 1958 in the light of Annexure-2 produced along with
1.A.No.2/2023.

The review petition is disposed of as above."
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39. Notwithstanding, anything contained in these rules or in the
Special Rules or in any other Rules or Government Orders the
Government shall have power to deal with the case of any person or
persons serving in a civil capacity under the Government of Kerala or
any candidate for appointment to a service in such manner as may
appear to the Government to be just and equitable:

Provided that where such rules or orders are applicable to the case
of any person or persons, the case shall not be dealt with in any
manner less favourable to him or them than that provided by those

rules or orders.

This amendment shall be deemed to have come into force with effect

from 17™ December 1958.
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GOVERNMENT OF KERALA
(Shri. Pinarayi Vijayan Ministry)

Note for the Council of Ministers

1 |File No EU2-322/2022-LSGD
2  |Department Local Self Government(EU)Dept
3  |Subject Petition from Smt. Nisha
Balakrishnan- giving job invoking
provisions of Rule 39 of KSSR. -Reg
4  |Date of Chief Minister's order for placing
before the Council 06.02.2024
5 (i) Does the case involve financial Yes
| commitments/implications
i (ii) If the answer to the above is in the
, affirmative, whether Finance Department No
has been consulted and their remarks
incorporated in the Council Note
6 |Are any other departments concerned Yes
with the case and if so, have they been
consulted and their remarks incorporated
in the note for the Council ?
7 |Name of Additional Secretary who Sri. Anilkumar G
submitted the Draft Note
8 |Name of Principal Secretary who approved Dr Sharmila Mary Joseph
the Draft Note
9 |Date of approval of the Draft Note for the 26.02.2024
Council by the Principal Secretary
10 |Name of Chief Secretary, who approved the Dr.Venu V
Draft Note
11 |Date of approval of the Draft Note for the 28.02.2024
‘Council by the Chief Secretary &
12 |Name of Minister who approved the Draft 'Shri. M B Rajesh
Note
13 Date of approval of the draft Note for the 28.02.2024
Council by the Minister
14 Date of submission of fair copies 29.02.2024
15 Date of decision by the Council of Ministers 06.03.2024
16 |Number and date of the G.0./letter GO(MS)No0.35/2024/LSGD
communicating the decision 08.03.2024




NOTE FOR THE COUNCIL OF MINISTERS
This note relates to granting appointment to the post of LD
Clerk to Smt.Nisha Balakrishnan, by invoking powers under the
provisions of Rule 39 of Kerala State and Subordinate Services

Rules 1958, based on the petition submitted by her.

2. Smt. Nisha Balakrishnan submitted a petition before the
Hon'ble Chief Minister that she had been included in the rank list of
LD Clerk (Ernakulam District) which expired on 31* March 2018.
An NJD vacancy in the category of LD Clerk reported from the Kochi
Corporation on 28.03.2018 to the Director of Urban Affairs was
reported to the KPSC only at 12 midnight on 31.03.2018 through e-
mail. As the same was received 4 seconds after 00.00 Hours of
01.04.2018 at PSC, she could not get the appointment that she was
supposed to have got. She alleged that she was denied the job due to
technical flaw in reporting the vacancy to PSC by the Officials of the
Directorate of Urban Affairs. She claimed that, she being eligible for
employment, she should be granted appointment in the Local Self
Government Department in the post of LD Clerk. She also requested
Government to invoke its powers under Rule 39 of KS&SSR, 1958
and to allow her appointment to the post of LD Clerk in the Local

Self Government Department.

3. Smt. Nisha Balakrishnan filed a case on the same matter before

the Hon'ble Kerala Administrative Tribunal. The Tribunal vide order
dated 22.10.2018 in OA(EKM)No. 1836/2018, dismissed the
petition. She filed OP(KAT) 435/2018 against the order of the

Tribunal, before the Hon’ble High Court and the same was also




dismissed as per judgement dated 24.08.2020. She filed Reiew
Petition No0.295/2022 and the Hon’ble High Court disposed the
same vide judgement dated 12.10.2023 as follows:

" It is made clear that the dismissal of the original petition by

this Court as well as the order of dismissal by the Tribunal will not
stand in the way of the Government invoking Rule 39 of the Kerala
State and Subordinate Services Rules, 1958 in the light of Annexure-

2 produced along with I.A.No.2/2023.

The review petition is disposed of as above. "

4. Based on the petition submitted by Smt. Nisha Balakrishnan

before the Hon'ble Chief Minister, on 3™ December 2022 and 13™
March 2023, the Additional Chief Secretary Personnel &
Administrative Reforms Department was entrusted to conduct an
enquiry and to submit report regarding the delay in reporting the
NJD vacancy vide GO(Rt) No. 943/2023/LSGD dated 29.04.2023.
The Enquiry Report was submitted on 21.07.2023. The main

recommendation of the said inquiry report was as follows.
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5. The enquiry report also indicates that, when the vacancies in

the ranklist, which expired on 31.03.2018, were reported to PSC on




31.03.2018, 5 vacancies in various districts, including that of Nisha
Balakrishnan, had been delayed.

6. Opinion of the Personnel & Administrative Reforms Department

was also sought whether the request of Smt.Nisha Balakrishnan is

admissible under Rule 39 of K.S&S.S.R, that department has opined
as follows;
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7. The remarks of Law Department in this subject is as follows;
" Bdh.af) TV.&af) MV.af) TV.@RYA. QUd 39 D(JB0@MI 6.

39. Notwithstanding, anything contained in these rules or in the
Special Rules or in any other Rules or Government Orders the
Government shall have power to deal with the case of any
person or persons serving in a civil capacity under the
Government of Kerala or any candidate for appointment to a
service in such manner as may appear to the Government to be
just and equitable:

Provided that where such rules or orders are applicable to the
case of any person or persons, the case shall not be dealt with in
any manner less favourable to him or them than that provided

by those rules or orders.

This amendment shall be deemed to have come into force with

effect from 17" December 1958.
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8. When the file was circulated for orders on allowing

appointment to Smt.Nisha Balakrishnan to the post of L D Clerk by

invoking the powers under the provisions of Rule 39 of Kerala

State and Subordinate Services Rules 1958, the Hon'ble Chief

Minister ordered to place the matter before the Cabinet  for

consideration.

POINT FOR DECISION

Smt. Nisha Balakrishnan submitted that she lost her chance for
getting job in view of a technical flaw on the part of Directorate of
Urban Affairs, in reporting the vacancy of LD Clerk in Ernakulam
District to the PSC consequent to which the rank list expired on 31*
March 2018. Considering the application submitted by Smt. Nisha
Balakrishnan,whether she may be appointed to the post of LD Clerk
in the Local Self-Government Department, invoking the powers
under Rule 39 of the Kerala State and Subordinate Services Rules
1958 ? If so, whether it may also be clarified that she will be entitled

to seniority in service only from the date of her joining?




