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    Read 1 Letter No.SCK/P16-P114/70/2021 dated 11.09.2021 from the
Chief Executive Officer, Smartcity Kochi

 2 Letter No.DH/RE/CEO/2022/220 dated 06.12.2022 from the
Managing Director, Dubai Holding

 3 G.O.(Rt)No.140/2023/ITD Dated, 24-06-2023
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GOVERNMENT OF KERALA

 

Abstract
Electronics & Information Technology Department -  SmartCity
(Kochi)Infrastructure Pvt. Ltd.(SCK)- Recommendations of the
Committee chaired by the Chief Secretary  - Orders Issued.

ELECTRONICS & INFORMATION TECHNOLOGY (A)
DEPARTMENT

 

ORDER
 
      SmartCity (Kochi) Infrastructure Pvt. Ltd. (SCK) is a joint venture
company between the Government of Kerala and TECOM Investments
owned by Dubai Holding (DH). TECOM holds 84 percentage of the
shares and the Government of Kerala have 16 percentage of share in the
venture.

   2.Government of Kerala entered into a Framework Work Agreement
(FWA) with TECOM on May 13, 2007. This agreement forms the basis
for the implementation of SCK project. Government of Kerala have
granted leasehold rights of 246 acres of land to SCK on the basis of two
lease agreements executed on 23 February 2011.

   3. As per 1st paper read  above,  SCK demanded conversion of 12%
leasehold land to freehold as per clause 5.4 of the Frame Work
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Agreement. Clause 5.4  clearly states that the conversion of leasehold
right to freehold is possible only after the completion of master plan.
The critical element of the master plan is to generate 90,000 jobs or to
set up 8.8 million sq.feet (of which 70% for IT/ITES) built-up space
which SCK could not accomplish even after 15 years.

   4.As per  2nd paper read  above,  TECOM informed their intention to
exit from the SCK project citing various reasons. A Committee was

constituted vide  3 rd paper read  above,  with the Chief Secretary as
Chairman and the Secretaries of Finance, Revenue, Law and
Electronics&Information Technology Departments as members, to
study the  issues of SCK and to submit clear recommendations
regarding the matter. The aforementioned committee suggested their

recommendations vide 4th paper read above.

   5. Government, after examining the matter in detail hereby order the
following:

1)An exit plan shall be formulated through mutual understanding by
negotiating with TECOM. 
2)An independent evaluator shall be entrusted to calculate the
compensation payable to TECOM. 
3)A Committee consisting of the Director, Kerala State IT Mission, the
Chief Executive Officer,  Infopark and  Dr. Baju George, Managing
Director, Overseas Keralites Investment & Holding Ltd.(OKIH) is
hereby authorised to submit recommendations to Government regarding
the above matters.

 
 

(By order of the Governor)
DR RATHAN U KELKAR I A S

SECRETARY
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To:
The Managing Director, Dubai Holding, UAE

The Chief Executive Officer, SmartCity (Kochi) Infrastructure Pvt. Ltd. 
The Chief Executive Officer, Infopark, Kochi
The Director, Kerala State IT Mission

Dr.Baju George, Managing Director, Overseas Keralites Investment &

Holding Ltd.(OKIH) 
The Accountant General (Audit/A&E) Kerala, Thiruvananthapuram 
General Administration(SC) Department (Vide item no....................) 
Information & Public Relations Department (Web & New Media)  
Stock File/OC
 

Forwarded /By order

Section Officer
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Clause 5.4 - " Upon completion of master plan that determines different plots among other 

things, SPV wilt identify plots to be converted to freehold and such plots will be converted to 

free hold by GoK forthwith without any further consideration or charges. Cumulative area of 

the plots converted to freehold will not exceed 12% of the total area at any point of time." 



a, 

- 	
7.2 DEFAULTS OF TECOM 

Clause 7.2.1 - Subject to any event of Force Majeure, in the event TECOM/JSPV/their clients 

fails to construct built up space as per Annexure B, GoK shalt issue notice within three 

months thereafter to SPV and TECOM in this behatf and if the default continues for a 

minimum period of six months from date of notice, GoK shall be entitled to take over the 

entire shares held in the SPV by TECOM and its Permitted Affiliate at a price to be 

determined by an independent valuer. 

Clause 7.2.2 - Subject to any event of Force Majeure, in the event TECOM (and, or its 

Affiliates) /SPV and its, cLients fails to create either 99000 jobs or 8.8 milUon Sq.ft built up 

space out of which at least 6.21 miLlion Sq.ft will. be  specificalLy for IT/ITES/altied services 

within io years from the Closing Date, GoK shall issue notice to SPV and TECOM in this 

behalf and if the default continues for a minimum period of 6 months from the date of 

notice, GoK shalt at its option have recourse to any one or more of the following remedies: 

To abandon the Project and the development of Smart City in which case the TECOM 

shall acquire the entire sharehotding of GoK in the SPV at a consideration as fixed by an 

independent valuer, and/ or 

Notwithstanding anything contained in Clause 3.3.2 hereinabove, to terminate the lease 

and buy out the entire shareholding of the TECOM at a price to be determined by an 

independent valuer taking the value of Land as Rupees 91.52 Crores ((Rupees ninety one 

crore and fifty two lakh only) which is the advance tease premium paid by the SPV to the 

GoK for 88% of the Land), in which event the TECOM shall agree not to claim any rights, title 

or liens over the assets of the SPV. The 5EV may thereafter carry on such business as may 

be permissible under the policy and procedures of the Government of India1and! or 



(C) To recover all investments made, costs and expenses incurred from TECOM as certified 

by an independent firm of chartered accountants jointly appointed by the Parties. 

Clause 9.3 - Clause 9.3 states that TECOM and it's permitted Affiliate shalt ensure that it 

actively markets Smartcity as a destination for the purpose. TECOM shall make best efforts 

to generate at least 90,000 jobs in 10 years from closing date. SPV shall designate atleast 

70% of the built up space for IT/ITES and related facilities. 
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"Frame Work Agreement (FWA) dated 13.05.2007 was executed between 

Government of Kerala (GoK), Infoparks Kerala, TECOM Investment and Smart City 

(Kochi) Infrastructure Private Limited (SCK). it is discernible from the FWA that Jnfoparks 

Kerala is a society incorporatedby GoK; that the GoK and TECOM had held negotiations 

to set up an information technology based township (Smart City); that TECOM and its 

permitted affiliates have established SCK as a Special Purpose Vehicle(SPV) for the 

purpose of setting up, owing and operating Smart City, in which GoK became a 

shareholder; and that the FWA set out the terns of collaboration between the parties, their 

respective rights, obligations and the covenants. 



Clause 9.3 of the FWA states thus: 

"TECOM and it's permitted Affiliate shall ensure that it actively markets Smart city 

as a destination for the purpose. TECOM shall make best egorts to generate at least 

90.000 fobs in 10 years from closing date and shall desiiate atleast 70% of built up space 

(8.8mn sg.f12 IT/ITES. 

Article 7.2.1 of the FWA reads as thus: 

"Subject to any event of Force Majeure, in the event TECOM/SP V/their clients fails to 

construct built up space as per Annexure B, GoK shall issue notice within three months 

thereafter to SPV and TECOM in this behalf and if the default continues for a minimum 

period ofsix months from date of notice, GoK shall be entitled to take over the entire shares 

held in the SPV by TECOM and its Permitted Affiliate at a price to be determined by an 

independent valuer" 

Article 7.2.2 of the FWA reads as thus: 

Subject to any event of Force Majeure, in the event TECOM (and, or its 

Affihiates)/SPVand its clients falls to create either 90,000 jobs or 8.8 million Sq. ft built up 

space out of which at least 6.21 million Sq. ft will be spec jfically for IT/I TES/allied services 

within 10 years from the Closing Date. GoK shall issue notice to SPV and TECOM in this 

behalf and if the default continues for a minimum jeriod of 6 months from the date of 

notice, GoK shall at its option have recourse to any one or more of the following remedies: 

(a) To abandon the Project and the development of Smart City in which case the TECOM 

shall acquire the entire shareholding of GoK in the SPV at a consideration as fixed by an 

independent valuer; and/or 

S 



$ 	

(b)Notwithstanding anything contained in Clause 3.3.2 hereinabove, to terminate the lease 

and buy out the entfre shareholding of the TECOM at a price to be determined by an 

independent valuer taking the value of Land as Rupees 91.52 Crores ((Rupees ninety one 

crore and fifty two lakh only) which is the advance lease premium paid by the SPV to the 

GoKfor 88% of the land), in which event the TECOM shall agree not to claim any rights, 

title or liens over the assets of the SP V The SPY may thereafter carry on such business as 

may be permissible under the policy and procedures of the Government of India; and/or 

(c) To recover all investments made, costs and expenses incurred from TECOM as cert (fled 

by an independent firm of chartered accountants jointly appointed by the parties. 

"Closing date" has been described in Article 1.1 to mean that the date following 

certain events, inter alia, which includes completion, acquisition and transfer of Land in 

favour of SP V 

My considered Opinion on the points sought for in the above referred 

letter is as follows: 

1. Whether notice can be issued to TECOM and SP V as per Clause 7.2.1 to terminate lease 

agreement for non-fulfillment of obligations under FWA. 

As per Annexure B to the FWA, the built up area,, as mentioned in the table 

therein, had to be commenced within a year and had to be completed within 3 years of the 

year of commencement of construction. As per Article 7.2.1 of the EWA, if the TECOM 

failed to construct the built up space as per Annexure B, GoK can issue notice and if the 

default continues for afurther period of six months from the date of notice, GoK is entitled 

to take over the entire shares in the SPY by TECOM at a price to be determined by an 

independent valuer. In the event of there being any default on the part of the TECOM in 



3 	commencement and completion of the built up area provided for in Annexure B to the FWA, 

the provisions of Article 7.2.1 of the FWA gives an option to GoK to issue a notice in this 

regard to TECOM and if the default of commencement and construction of Annexure B 

built up area persists for a further period of six months, GoK has the further option to take 

over the entire shares in the SI' V held by TECOM at a price to be determined by an 

independent valuer 

Whether the Smart City project can be taken over by Government after cancelling the 

lease agreement with TECOM. Article 7.2 of the FWA deals with "defaults of TECOM". 

For the eventuality stated in the immediately preceding paragraph and in Article 7.2.1, 

GoK has the option ofputting TECOM to notice and ([the defaults still persists, GoK will 

be entitled to take over the entire shares held in the SI' V by TECOM at a price determined 

by an independent valuer. Likewise, ([the TECOM and its clients failed to create either 

90,000 jobs or 8.8 million sq.ft, built up space (out of its 6.21 million sq., ft. to be 

spec jfically for IT/ITES/allied services), GoK can issue notice to TECOM and ([the default 

continues for a further period of six months, GoK can terminate the lease and buy out the 

entire shareholding of the TECOM at a price to be determined by an independent valuer, if 

the value of landfixed as per the FWA itself 

Whether an independent valuation consultant can be appointed in consultation with 

Dubai Holdings, to value the 84% shares of Dubai Holding and prepare the conpensation 

to be paid to TECOM as per Clause 7.2.2 II and in case of disputes, can 

arbitration proceedings be taken up as pmvided under Clause 12. 

If the parties choose to arrive at an agreement before resorting to issuance of a 

notice under 7.2.2 for termination of the lease and other consequential actions, an 



agreement can be executed settling its terms, including with regard to appointment of an 

independent valuer 

As per Article 7.2. 1, ([the default referred to therein subsists, GoK will be entitled to 

take over the entire shares held in the SPV by TECOM at a price to be determined by a,7 

independent valuer Likewise, f/the lease is terminated in accordance with Article 7.2.2 ('b,) 

of the FWA, then also GoK can buy out the entire shareholding of the TECOM at a price to 

be determined by an independent valuer. Thus, in any of the eventualities referable to 

Articles 7.2.1 and 7.2.2(b), f/the GoK wants to take over the holding of TECOM in the 

SPV the same has to be at a price to be determined by an independent valuer. 

In the event of any dispute as to the interpretation of/he provisions of the FWA or as 

to matters are provided therein, mutual consultation within the parties is the first option 

(Article 12.2). If mutual resolution is not possible within 15 days, then the parties can take 

recourse to arbitration (Article 12.3). 

4. Whether any one of the Government Owned Financial Enterprises/Public Sector 

Undertakings/Governthent IT Park (Infoparks Koch 9, can be entrusted for payment of dues 

to TECOM, and whether the Government equity for the value of the assets can be retained 

in the said institution(s) and whether the value of the assets/compensation can be paid in 

one or more installments to TECOM When once the parties, after discuss ions, agreed to 

the Course of action as provided in 7.2.2 (b) and to precede buy on the entire shareholding 

it is for the GoK to work out the modalities for the same. 

While concluding, it is reiterated that the best course available, before taking 

recourse to the options available under Article 7.2.1 and 7.2.2 of the FWA, is to go for a 

mutual negotiation with TECOM and consequently enter into an agreement with them, 



whereby it can be provided that the GoK or its nominee can purchase the shares of 

TECOM and relieve them from the contractual obligations." 

B. em. 	g@s .Jni5 a8cn5k-jw8 	dks m1qo6UBuZ 

croo6nicnjil4 aJa3rpoQfl 	 si oiaxJ mownpo (QJ&000 

"Regarding the first suggestion, the FWA contains Clause 7.2.2 stating the remedies 

available to GoK in the event of default by TECOM Clause 7.2.2 says that in the event of 

TECOM and or its affiliates/SPY and its clients fails to create either 90000 jobs or 8.8 

million Sq. ft built up space out of which at least 621 million Sq. ft will be specfically for 

IT/ITES/allied services within 10 years from the closing date, GoK shall issue notice to 

SPY and TECOM in this behalf and if the default continues for a minimum period of 6 

months from the date of notice, GoK shall at its option have recourse to any one or more of 

the following remedies: - 

7.2.2 (b) Notwithstanding anything contained in Clause 3.32 to terminate the 

lease. 

Regarding the second suggestion the FWA contains Clause 7.2.1 stating that subject 

to any event of Force Majeure, in the event TECOM/SP V/their clients fails to construct 

built up space as per Annexure B, GoK shall issue notice within three months thereafter 

to SP V and TECOM in this behalf and if the default continues for a minimum period of 

six months from date of notice, GoK shall be entitled to take over the entire shares held 

in the SPY by TECOM and its Permitted Affiliate at a price to be determined by an 

independent valuer. 



Further in clause 7.2.2 (b) it is stipulated that notwithstanding anything contained 

in Clause 3.3.2, to terminate the lease and buy out the entire shareholding of the 

TECOMat a price to be determined by an independent valuer...... 

So also in case of disputes, arbitration proceedings as provided under Clause 12 

can also be taken up. 

Thus, the suggestions 1 and 2 put forward by the AID are in conformity with the 

FWA executed by the parties to the agreement. All clauses of the FWA are binding on 

the parties to the agreement It is a concluded contract Since the suggestions now put 

forward as the conditions for äxit of TECOM are in terms of the FWA, there is no legal 

impediment in resorting to those suggestions for the further course of action of the 

Smartcity project In this connection, it is worthwhile to refer some of the rulings of the 

Supreme Court with regard to the binding nature of the contract between the parties. 

The Hon 'ble Supreme Court in the ruling reported in General Assurance Society Ltd v. 

Chandmull fain and another (AIR 1966 SC 1644) has observed that a "contract is 

formed when there is an unquafled acceptance of the proposaL Court is to interpret 

the words in which the contract is expressed by the parties". It is further observed that 

"the Court through its interpretative process cannot rewrite or create a new contract 

between the parties and has to simply apply the terms and conditions of the agreement as 

agreed between the parties". This principle is followed by the Hon'ble Supreme Court in 

the ruling reported in (2020) 13 SCC 564 (Shree Ambika Medical Stores v. Swat Peoples 

Co-operative Bank Ltd). So, it can be seen that the parties are bound by the agreement 

and the agreement has to be interpreted and enforced. as stipulated therein and the 

intention of the parties to the agreement can be gathered from the terms and conditions 



1 

4 

in the said agreement Viewed in that perspective, suggestions I and 2 are in terms with 

the FWA and are legally acceptable. 

Regarding the 3rd suggestion, it is the GoK to ta/ce a decision with regard to the 

payment of dues to TECOM Since it is out of the purview of the agreement and the GoK 

can decide as to how the dues can be paid and therefore there is no legal impediment in 

accepting the 3rd suggestion also. ' 

9. cQocrtY 7.2.1 	&3Co ccnoglcni r,jneQ 	C1nJ&øo 	OOQ$l .aJ(B.J 

QnXi cilcQoQCfl(D)o cmo6nimi514r 1oQ3aOS1 6b3 a,c000lwZ n6?9JcmmimO6r6 

cnocS pCfl) mcaknxui mQG61JW adhm@ m)Oo9c(fl3 

cm3Qi1cfl1)3 TECOM-64 63nDCl&,CI Qi36133Co cfl,ø3(8 6flJ3W)& ictS mimi (UTbQJG)ø 

63cQJ3O(Do cfUowlo. 

10.nflctd' ecm01 mw&mow m.aflcoi a$knun oi&464o mbcwic9" 

moeB@co ui6JoWo 	wni1mccnoS1 07.08.2024 cit O6flo Q)3Wo 

anJ(U3ao (Th36W 6)&,3øTSWl3o (aJaacoo (j]nJO(8U(DW8&3&3o 6)nX. 

1)1C3th3Sl ni(84cau3 msaimil nJøaøW3ø6fl)'Q)3 	s1 63M3 nil(moqaxwo 

JnJ&m&Jcn 6Thi&. 

2)OO 	 &(130 cLflcmoqm)o g3nJ8rkJCfl 	
rnCTb@ QC1n9W8 

01LTkroo3 	 3(3cCflY .Jnd nd%gk)Y 630raTD6)0 OO(13a. 

3)6MnQQSloQJ(S 	&,øooleei GcpaOCRY 7.2.2 	Jaocoo (&t.Li6)nJCTSCU4 	OJ32JQJ6)0 

mlcwt2il4 1t2cG,3QilOt maa6flCTfl mnnJø1nOO®a ,6f)cff)Oc%cTh. 

ii 	c 9Jo61mm 00 	acuep 	m'øcim0 	anxs3 sm. 	aqj9caY 

.aJo(QJGIflo 	J'kJ0CIB ()iln9)o Ui(Q1(TU(36)S cflJ06)&, cmQi 9jc83fffl(Thl(1) GflJaQ. 



m1Szoc1i1e6m 6303. 

croroiq 6)&,041 	1w0(V1 6nJcrw6)ruj 	6RU8 JOCTflaYflffZ ntnC 

6XPJ(5o1 UTbW\thW)OQ) a aflukjS 	nJO(&Ia (aJ&3®o, 	t1InjX(fl) a$1ø3a0m6m3U3 

6)6)00QjCTDø)36fl 

1)1a3th3Q5l .nic&qjcOth inscSl jø(Tøw3ø6Tfla©0 0 6303 nJ(Th3(mQ)o 00JcffimNm 

6ThJ)oaa3o? 

2)c&3OflU6 	cer mrnjølnno(6 	 O3CThSI(6 CT8cw16)nJtU4 

ciioeJoiqeO acow1ocaio? 

3)cax 	 04qj1ø1cm aOø6T3U8 mkGTh(TUIGI 	 cmthOdk 

'cfeCTt(tIflG) 6)nQl flnCTB (WQ)0k(3, Wdarloonix8ce CEO, CCWO. 6MOLA c3(' 

MD, OKIH 	rrtiøscm 63(03 cfbml9l6)aD4z6)0c0imocw3? 


