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The power of the State as an employer is governed by Articles 309

of Indian Constitution. The Article contemplates the drawing up of a
procedure and rules to regulate the recruitment and conditions of
service of persons serving the union or a State,

In Secretary, State of Karnataka V. Uma Devi (AIR 2006 SCC
18086), the Hon'ble Supreme Court emphasized that when rules are
framed under Article 309 of the Constitution of India, no regularization
is permissible in exercise of the executive powers of the Government

under Article 162 of the Constitution in contravention of the rules.

In Joy Joseph and another V. Institute of Human Resources

Development (IHRD) and others (Writ Appeal No.2084/2018), the
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Hon'ble High Court of Kerala directed that no regularisation can be

granted to any temporary employees in the Govermment/its
Departments/Statutory bodies including Local Self Government
Institutions/Government Companies/ Statutory Corporations or in any
institution like the THRD where there is ‘deep and pervasive state
control’/special purpose vehicles formed for implementing specific
projects/institutions of public importance and related to governmental

functions etc. contrary to the express directions in Uma Devi’'s case.

In Upendra Sigh V. State of Bihar and others (Civil Appeal No.
2356/2018), the Hon'ble Supreme Court held that irregular
appointments can be regularized if the appointment was made by an
authority competent to do so, it was made on a vacant sanctioned post
in accordance with Article 14 of the Constitution with equal opportunity
for participation of others eligible by competitive selection and
candidate possessed the eligibility, qualifications for the regular

appointment to the post.

In Union of India and Others V. Ilmo Devi and another, the
Hon'ble Supreme Court stated that Part Time Employees are not

entitled to seek regularisation as they are not working in sanctioned

posts.

In WP(C) 1324/2020, 668/2020, the Hon'ble High Court of Kerala
directed the Government to reconsider the representations of the
petitioners, based on the recommendations made by the Managing

Director, KITDC. As per the orders of the Hon’ble High Court in earlier



Writ Petitions 33 contract employees in KTDC have been regularised.

Thereafter, 5 employees got favourable orders from the Hon'ble High
Court. They were regularised in service as per G.O dated 05/11/2019.
The claim of the present petitioners was not considered stating the

reason that they were not parties to the earlier writ petitions.

The Hon'ble Supreme Court in State of Uttar Pradesh and
Others V. Arvind Kumar Srivastava & Others (Civil Appeal No.
9849/2014) considered a similar question. It has been held that once it
is found that both sets of persons are identically placed, the orders
granting them the same benefit are in tune with the constitutional
mandate enshrined in Article 14 of the Constitution of India. The

Hon’ble Supreme Court went on to say that “Normal rule is that when a

particular set of employees is given relief by the court, all other

identically situated Rersons need to be treated alike by extending that

benefit. Not doing so would amount to discrimination and would be

violative of Article 14 of the Constitution of India. This principle needs

to_be applied in service matters more emphatically as_the service

jurisprudence evolved by this Court from time to time postulates that all

similarly situated persons should be treated similarly. Therefore. the

normal rule would be that merely _because other similarly situated

persons did not approach the Court ecarlier. they are not to be treated

differently.”

Viewed from this angle, in the present case, the claim of the
petitioner cannot be thrown away relying the dictum laid down in Uma
Devi’s case,.
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