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Abstract

AYUSH Department — Homoeopathy — Establishment — Regularization of Smt.
Mary Jithesh as Part Time Sweeper in Government Homoeo Dispensary,
Karumalloor with effect from 12.10.2002 by amending
GO(Ms)No0.24/2020/AYUSH dtd 10.06.2020 and Order dated 08.12.2021 of
the Hon'ble Kerala Administrative Tribunal, Thiruvananthapuram in CP
46/2019 in T.A.N0.5839 of 2012 — Complied with — Orders issued.

AYUSH (B) DEPARTMENT
G.0.(Ms)No.12/2022/AYUSH Dated, Thiruvananthapuram, 17-04-2022

Read 1) GO(P) No.501/2005/Fin dtd 25.11.2005.
2) GO(P) No.61/2010 /Fin dtd 09.02.2010.
3) Final Order dtd 27.07.2018 of the Hon'ble Kerala Administrative
Tribunal, Thiruvananthapuram in TA No0.5839/2012 (WP(C)
10085/2011).
4) Letter No.3318/EB1/2011/DH dtd 22.10.2018 of the Director of
Homoeopathy, Thiruvananthapuram.
5) Judgement dtd 21.11.2019 of the Hon'ble High Court of Kerala in
O.P.(KAT)No.136/2019 .
6) GO(Ms) No.24/2020/AYUSH dtd 10.06.2020.
7) Order dated 08.12.2021 of the Hon'ble Kerala Administrative
Tribunal, Thiruvananthapuram in CP 46 of 2019 in T.A.No.5839 of
2012.
8) Letter No.T3-OP KAT 136/2019/2022007875 dated 02/02/2022
from Advocate General, Ernakulam

ORDER

Smt. Mary Jithesh, Casual Sweeper in Government Homoeo Dispensary,
Karumalloor had filed TA No. 5839/2012 (WP(C) 10085/2011 of Hon'ble High
Court of Kerala) before the Hon’ble Kerala Administrative Tribunal,
Thiruvananthapuram for regularising her as Part Time Sweeper in the said
dispensary.

2) In the final order dtd 27.07.2018 in TA No. 5839/2012 (WP(C)
10085/2011 of Hon'ble High Court of Kerala) filed by Smt.Mary Jithesh, the

Hon'ble Kerala Administrative Tribunal had directed the 15! and 274 respondents
(Government and Director of Homoeopathy) to ensure the applicant is re-engaged
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as Part Time Sweeper and her service regularised in terms of G.O.
(P)No0.501/2005/Fin. dated: 25.11.2005 and necessary orders shall be issued
within two months from the date of receipt of a copy of the order.

3) As the direction of the Court was against the conditions stipulated in

Government Order read as 1% paper above, Government had filed an appeal
petition as OP(KAT)No.136/2019 before the Hon’ble High Court of Kerala
against the order dtd 27.07.2018 in TA No. 5839/2012 of Hon'ble Kerala
Administrative Tribunal. In the judgement dated 21.11.2019 in OP(KAT)

No.136/2019 read as 5 paper above, the Hon’ble High Court found that the
grounds of challenge raised in the OP (KAT) is unsustainable. Hence Smt.Mary
Jithesh was regularised as part time sweeper with from the date of issuance of

Government Order read as 6% paper above.

4) Smt. Mary Jithesh had filed CP 46 /2019 in T.A.No.5839 of 2012 before
the Hon'ble Kerala Administrative Tribunal for regularizing the service of the
applicant as Part-time Sweeper with effect from 12.10.2002 onwards in terms
with Government Order read as 1st paper above. The Honb'le KAT as per the
order read as 7 paper above, had directed the first respondent (Government) to
comply with the directions immediately and produce orders issued in this regard.

5) Government have examined the matter in detail and are pleased to
regularise Smt. Mary Jithesh, who worked as Casual Sweeper, in the Government
Homoeo Dispensary, Karumalloor, as Part Time Sweeper with effect from
12.10.2002 in the Government Homoeo Dispensary, Karumalloor by amending

the Government Order read as 6 paper above.

6) The order dated 08.12.2021 of the Hon'ble Kerala Administrative Tribunal,

Thiruvananthapuram in CP 46 /2019 in T.A.No0.5839 of 2012 read as 7th paper
above have been duly complied with accordingly.

(By order of the Governor)
RAJAN NAMDEV KHOBRAGADE
PRINCIPAL SECRETARY
To:
The Advocate General, O/o. the Advocate General, Ernakulam/
Thiruvananthapuram. (with Covering Letter).
The Director of Homoeopathy, Thiruvananthapuram.
The person concerned (through the Director of Homoeopathy)
The District Medical Officer (Homoeo), Ernakulam.
The Chief Medical Officer, Govt Homoeo Dispensary, Karumalloor, Ernakulam.
The Principal Accountant General (Audit/A&E) Kerala, Thiruvananthapuram.
The General Administration (SC) Department (vide Item No.671 dtd: 12.04.2022)
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The Finance Department (1012265/EXP-C2/108/2018-FIN dtd 07/01/2022.)
Stock File/ Office Copy.

Forwarded /By Order

Signed by T Lekha

Date: QE%%BZ%CL?:SB: 12
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LEGAL OPINION
in
Judgment dated 21.1 1.2019 in O.P.(KAT) No. 136/2019

1 have already furnished my Legal Opinion dated 13.12.2019 in
O.P.(KAT) No. 136/2019 stating that there is no scope for filing any
appeal. The above Legal Opinion was approved by the learned Advocate
(General on 19.12.2019. Subsequently, the Deputy Secretary, AYUSH (B}
Department deputed to meet me to discuss the scope of appeal based on
the remarks of the Law Department and Finance Department and sought
further opinion in the matter in View of the remarks offered by thg
Finance Department that as per .G.0.(P) No. 58,2018/ Fin dated
10.04.2018, the Casual Sweepers who are regularized are entitled to get
fmahcial benefits only from the date of the Government Order and thatT
the decision in Union of India and Others Vs. 1imo Devi & another in
Civil Appeal No. 5689, 5690/2021 dated 07:10.2021, the Hon’ble
Supreme Court rejected the request for regularization of contingent
employees. | have perused the G.0.(P) No. 518/2018/Fin dated
10.04.2018 and the decision of the Hon'ble Supreme Court in Union of
India and Others Vs. Iimo Devi and another. The above Judgment of the
Hon'ble Supreme Court is relating to O.M. dated 11.12.2006 and
regularization Policy dated 13.06.2014 of the Central Government. The
Central Government earlier issued Casual Labours (Conferment of
Temporary Status) Scheme and the above scheme was initially issued in
1989 and the same was extended up to 01.09.1993. After 01.09.1993
there was no scheme operating in the Central Government. As per the
Casual Labours temporary status scheme, the Casual Labours who were
engaged prior 0 01.09.1993 are entitied to get regularization and
temporary status in accordance with the scheme. After 01.09.1993 no
Casual Labour- was entitled to be regularized. The scherﬁe was not

operational after 01.09.1993. The Department of Personnel and
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Training, Government of India issued O.M. dated 11.12.2006 which
provides for regularization of qualified workers appointed against
sanctioned posts. In view of the decision of the Hon'ble Supreme Court
in Umadevi’s case reported in (2006) 4 SCC Page 1 a regularization policy
was framed considering the above decision by the Central Government.
As per the above Judgment of the Hon'ble Supreme Court a decision was
taken for regularization of services of employees who were irregularly
continuing in the sanctioned post for more than 10 years as a one-time
measure. The Part-Time Contingent employees are not working against a
sanctioned post. They are outside the sanctioned post and they are not
holding any post at all. Considering the above aspect and the Office
Memorandum and Regularization Policy of the Government of India, the
Hon'ble Supreme Court in Ilmo Devi’s Case held that the confjngent’
employees are not entitled to seek regularization before a Court of law.
The Supreme Court held that the High Court has directed to formulate
the regularization policy and to take a decision to sanction the post in a
phased manner which is not within the power of the High Court under
Article 226 of the Constitution. The Supreme Court considering the fact
that a regularization policy was framed by the Government in tune with

- the findings of the Supreme Court in Umadevi’s Case and the case of the
respondents therein for regularization was considered in accordance with

| the Scheme and policy and since they were not coming under the criteria
of regularization policy they are not entitled for regularization. The above

decision of Hon'ble Supreme Court has no application to the case on

hand for the reason that a regularization policy for Casual Sweepers was

framed by the State Government as per G.0.(P) No. 501/2005/Fin dated

25.11.2005 and the above G.O is the complete Code in respect of

regularization of Casual Sweepers in the State. The criteria mentioned in

above G.O. dated 25.11.2005 was fully applicable in the case of the

‘ applicant Smt. Mary Jithesh. Therefore, the provisions in the above G.O.

only are applicable in respect of the applicant and the G.O. dated
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10.04.2018 which provides that the regularization can be only with effect
from the date of the Order has no application to the case on hand. The
case of the applicant for regularization has to be considered with effect
from 25-11-2005, the date on which the provisions of G.O. dated
25.11.2005 came into force. The applicant is legally entitled to get the
benefit of G.O. dated 25.11.2005. In the circumstances, the above G.O.
dated 10.04.2018 which is issued long after the issuance of G.O. dated
25.11.2005 has no application to the case of the applicant. The rights of
the applicant have to be assessed based on GO dated 25-11-2005. In the

circumstances 1 reiterate my earlier opinion that there is no scope of

filing any appeal. . - pt
¥ LI

Dated this the 25t day of January, 2022. [}
( !’58 WM .

ANTONY MUKKATH
SENIOR GOVERNMENT PLEADER

- - - -
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GOVERNMENT OF KERALA
B : . ABstract, | .

AYUISHE Depactment - Homoeopathy - Establishment - Regillariza{ioh (ll'
bml M.lw }'l”l( all as -.I’;-u‘l lum bWC(‘p“ :ip G()vur}meni

llllmn.ll Hmuv unn{lil])umm iu '[‘f'\ No., ‘3839/2012 B
(WI‘{( ) !0085/20] I ol Hon' L’ilc Hl,;_ifll Court 0[ Kgrdla) " S

A) Letter No3318/EB1/2011/DH did 11.10. 2018 of [hé’Director or
Hamooe apathy, 1 !111 uvananthapuram.

5 Judgement ditd 21112019 of the HUI] bl(‘ Hig,h Courl of K(‘I'd]cl m
QP (AT NU 1. H)/ZOI‘}
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ORDER T

Smt -Mary  Jithesh. who o wmkcd as Casual 'Sweeper in

()O\ftlllllltlll Homoco I)isp(‘ﬂﬁm‘v Kuumcll()(n‘ Ernaklrl’lm had filed a
No. JS&Q/ZO!Z belore  the  Hon'ble K("dl(l Adm-lnislrative 'lnbu,ndl

1lmfuv;m;nlil-mpur;un for reinstating (111(1 ’C}_'lllclricjil1!.‘ her as Part Tlmc'

CoSweeper in llu said (ll‘-wlnll*ullv S o C= - h

2) I the linal ovder did 27.07. 2018 in "IA Na. 5839/2012 (WP(C)
No.10085/201 1) ol the Hou'ble High Court ol Kerala) filed by Smt. Mary
Jithesh. the Hnn‘l)lc Kerala Administrative Tribunal had directed the first
and  Second l'l‘.‘-ll)t‘ln(!t"lll. to  issue 1'10&055-%11‘3: orders reinstating  and
regularising her as Pact Time  Sweeper in the G(jvel‘hﬁienl._' Homoeo
Dispensary. Kannnadoo?® within two months from the date of receipt ol a
('op‘\;* of the order
{-3) Since the direction of the Court was against the conditions

stipulated i Government Ovder read as 17 above. Government liled an

appeal poetition s O (KAT) Noo136/2019 helore the Hon'ble High Court of

feerala oot the ovder died 27 G7 2008 i TA No bHE39/2012 (WDPIC)
Nao 100SL/2010 10 of Houble HHigh Court ol Keralal,  In the judgement did




of _:«u\u o The mu.,m 1_! 3|u (lli(m is (11‘-“}1‘1‘-}

) A wl'h (ﬂ(‘({ from Iln CLllL ()

21002009 i OP (KAT) No 13672019 read as 5™ above, the Hon'ble High
. i - . -
Cont tonnd thad the sromfds of challenge *raised  in the OP(KAT) is .

Girsustainable. 1 s made elear that “-l(‘ period during which (he applicant

Swas out of se rvice will not heoree koned for any purpose. including (,Ol‘ltlnully

| wilh th(‘ db()V(‘ modiﬂ alic

z_l-pm_,m a0 (il(l(‘

L apriaie

Pgl t Inm‘ bwo

L 5 The hn Wore \ 0I8 ol !hL H("- e Kerala
A(lnmnalmt:\f Tribin 11 Ihl:uv.umulhapmmn inTA No. 5839/20;2 fo’{LJ
1O0RS J2011 ) and |1|du unnl did 21.11.2019 of the Hon'ble ngh CUUII :ﬁ
Kerela iy OP(RAT) No 136/20 19 have bun duly complied with accordmgly

et

{3y ordcer of the Governor)

L5 L

; ) o - _ Bhooshan V,
. . - Additional Secretary.
i | t
The Advocate General, O/o. the Advocate General, Ernakulam/
Thivuvananthapuvam, (with Covering Letter).
The Director of Homocopathy. Thiruvananthapuram.
The person concerned (throngh the Director of Homocopathy)
The District Medical Offieer (Homoco). Ernakudam.
The Chict Medical Oflicer. Govt Homoceo Dispénsary. Karumaloor,
Eroakulam,

The Principal Accountant General (Audit/ A&E) Kerala.

Thirtvananihapurai, 1
The Finanee Departiment [l()lzzg")/luXI’ C2/108/2018-FIN

didd 17.03.2020.)
Stock File// ‘(}}h'{‘ Copy.
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Forwarded /By Order,
er—

Section Officer.






