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“The OP (KAT) 306/2017 was disposed of by the Honourable High Court on

09.08.2021 by observing as folows “ After hearing both sides, prima facie we are of
the view that, the Government should have seriously considered the regularization of
the original applicant at least after the contesting respondent No. 5 had been
relieved from service In 2010 or so, or at least from October 2016, when the
applicant was. reinducted back in service. We are not pronouncing any final opinion
on the matter, and the above said observations and findngs made by us are prima
facie In nature. However, we are of the firm view that, the Government has to
exercise its discretion so that a far and just treatment is given to the petitioner. If
only one Casua Sweeper had been engaged, all throughout then there is no
question for rejecting the plea for regularization. The plea for regularization has been
rejected only on account of the legal wrong committed by the respondent authorities
concerned. These crucia aspects have not been taken note of by the Tribuna in
the impugned verdict. Accordingdy, it is ordered that the impugned rejection order of
the Government at Annexure A1 GO (Rt) No. 364/2015 dated 26.02 2015 will stand

set aside. It is also ordered that the impugned final order at Ext. P6 in OA (EKM) No.
S1Y15 is aso set aside”. The lega wong committed by the respondent as

observed by the Court as mentioned in Para 11 of the judgment is as folows: “ After

hearing both sides, it is to be noted that the plea for regularization is to be granted.




where the Casua Sweeper is doing al the works which are to be done by the
regular Part-time Sweeper. In the instant case, the regular Part-time Sweeper has to
take care of the entire sweeping area of the office, which is stated to be about 131
sg.mtr. Since that be position, it is true that only one Casua Sweeper should have
been appointed. But the illegality has been committed not by the origina applicant
or by the contesting respondent No. 5 in the appointment of the Casua Sweeper,
and the said illegality has been committed by the respondent authorities concerned.
Therefare, it appears that if only one Casual Sweeper was appointed. certainly his
case could have been taken for consideration in terms of Ext. P7 G Q (P) dated
25 11‘2005 or at least in terms of the subsequent G O (P) dated 09.02.2010 as the
case may be. Therefare, we are of the view that the respondents authorities cannot
justify the rejection order on the grounds cited therein for that would amount to
taking advantage of wrong committed by them. In the instant case, the Contesting
respondent No. 5 has also sought for regularization and his plea was rejected.
Thereafter. it appears that he secured another regular job and he has quit the
service as Casua Sweeper. So, as of now, there is only one Casual Sweeper, who
has staked the claim for regularization. The origina applicant was terminated from
service on 06.07.2010. when another regular incumbent was transferred to the
office. Later the said regular Casual Sweeper was transferred from the said office
and the original applicant was inducted as Casua Sweeper w.e.f. October 2016."
Accordingly, the plea of the petitioner for regularization in service is seen remitted
to competent authority, the first respondent, the Department of Animal Husbandry,
for passing orders afresh affording reasonable opportunity of being heard to the
petitioner taking into consideration the above said findings and observations made
by the Honourable High Court. In view of the above findings and observations made
by the Honourable High Court, it is appropriate for AD to comply with drections
contained in the judgment in its true spirit. There is no need to fle any appeal
against the directions contained in the judgment dated 09.08.2021 in OP (KAT)

No.306/2017.
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GOVERNMENT OF KERALA
(SRI. PINARAYI VIJAYAN MINISTRY)
NOTE FOR THE COUNCIL OF MINISTERS

File No.
Department

Subject

Date of Chief Minister's Order for placing

before the Council

i) Does the case involve financial
commitments/implications

ii) If the answer to the above is in the

affirmative, whether Finance Department

has been consulted and their remarks
incorporated in the Council Note.

Are any other Departments concerned with

the case and if so, have they been consulted
and their remarks incorporated in the Note for

the Council?

Name of Joint Secretary who submitted the

Draft Note

Name of Secretary who approved the Draft

Note

Date of approval of the Draft Note for the
Council by the Secretary

Name of Chief Secretary who approved the
Draft Note

Date of approval of the Draft Note for the
Council by the Chief Secretary

Name of Minister who approved the Draft
Note

Date of approval of the Draft Note for the
Council by the Minister

Date of submission of fair copies
Date of decision by the Council of Ministers

Number and date of the G.O/letter
communicating the decision

E2/265/2021 - AH

Agriculture (AH E) Department
Regularization of Smt. Moly, who
has been working as Casual
Sweeper at Veterinary
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Note for Council of Ministers

This note deals the regularization of Smt. Moly, who has been working
as Casual Sweeper at Veterinary Dispensary, Nochad, Kozhikode with
effect from October 2016, the date on which  she was reinstated in
service, in order to comply with the judgment dated 09.08.2021 in OP

(KAT) 306/2017,

2. The Veterinary Dispensary of Nochad, Kozhikode district has a
sweeping area of 131.84 m* and also has a regular PTS post. There was
a regular part time sweeper till 31.07.2005 in the above dispensary.
Following the retirement of the then regular Part time sweeper, Sri.
Prakash KumarM and Smt. Moly were appointed alternately for 15 days
from 01.08.2005 and 17.08.2005 respectively until the appointment of a
permanent part-time sweeper through employment exchange. In the
case filed by Sri.Prakash Kumar.M, the Hon'ble court ordered that he was
not eligible for regularization, as more than one person had worked as
casual sweepers in an institution and was not permanently employed.
Accordingly his service was terminated on 9/2009. Later he relinquished
his claim for regularization as he had got another job. But Smt.Moly was

continuing in the Institution from 10/2009 to 6.7.2010.

3. The Kerala Administrative Tribunal in its order dated 05.11.2014 in OA
No. 6097/2012 (WP(C) No0.1956/08) filed by Smt. Moly for regularization,
directed Government to take an appropriate decision in the matter.
Government, vide G.O.(Rt) No.364/2015/AD dated 26.02.2015, rejected

her request for regularization in service on the ground that more than one




person had worked as casual sweeper alternately in the above institution.
Aggrieved by this order, she filed another OA (EKM)515/2015 before the
Hon’ble Kerala Administrative Tribunal seeking quashing of the order dated
26.02.2015. In the judgment dated 21.07.17, the Hon'ble Tribunal held
that she was not eligible for regularization but allowed to continue as
casual sweeper. Aggrieved by this, she filed OP(KAT) 306/2017 before the
Hon'ble High Court of Kerala. The Hon'ble High Court, in its final order
dated 09.08.2021 in OP (KAT)306/2017 set aside both the G.O(Rt) No.
364/2015/AHD dated 26.02.2015, rejecting the claim for regularization of
Smt.Moly and the final order of the Hon’ble Tribunal dated 21.07.2017 in
OA (EKM)515/2015 and has also directed the Government to reconsider
the decision of the Government Order dated 26.02.2015, after hearing the
petitioner.

4. As per G.O.(P) 501/2005/Fin dated 25.11.2005, Casual sweepers who
entered the service before the date of the order and are continuously
employed are only eligible for regularization. Hence the Director of Animal
Husbandry reported that, Smt. Moly is not eligible for regularization in
respect of the above Government Order because more than one person
had worked as casual sweepers in the institution and was not
permanently employed either.

5. The petitioner was heard on 17.12.2021 . At the time of hearing, the
petitioner contended that in view of the observations and decisions of the
Hon’be High Court of Kerala, thé regularization should be made from the
date of entry into service and if it is not possible to do so, permanent
appointment should be given from October 2016, on which she was
reinstated in service. The hearing Officer observed that the view of the

Hon’ble High Court of Kerala that the petitioner was not eligible for




regularization should be reconsidered, is valid and is to be taken in to
account, on the grounds that as of now, there is only one casual sweeper,
who has stated the claim for regularization. The original applicant was
terminated from service on 06.07.2010. when another regular incumbent
was transferred to the office. Later the said regular Casual Sweeper was
transferred from the said office and the original applicant was inducted as
Casual Sweeper w.e.f. October 2016.

6. When consulted, the Law Department remarked as follows:-

“The OP (KAT) 306/2017 was disposed of by the Honourable High Court
on 09.08.2021 by observing as follows “After hearing both sides, prima
facie we are of the view that, the Government should have seriously
considered the regularization of the original applicant at least after the
contesting respondent No. 5 had been relieved from service In 2010 or so,
or at least from October 2016, when the applicant was reinducted back in
service. We are not pronouncing any final opinion on the matter, and the
above said observations and findings made by us are prima facie In
nature. However, we are of the firm view that, the Government has to
exercise its discretion so that a fair and just treatment is given to the
petitioner. If only one Casual Sweeper had been engaged, all throughout
then there is no question for rejecting the plea for regularization. The plea
for regularization has been rejected only on account of the legal wrong
committed by the respondent authorities concerned. These crucial aspects
have not been taken note of by the Tribunal in the impugned verdict.
Accordingly, it is ordered that the impugned rejection order of the
Government at Annexure A1 GO (Rt) No. 364/2015 dated 26.02.2015 will
stand set aside. It is also ordered that the impugned final order at Ext. P6

in OA (EKM) No. 515/15 is also set aside”. The legal wrong committed by




the respondent as observed by the Court as mentioned in Para 11 of the
judgment is as follows: “After hearing both sides, it is to be noted that the
plea for regularization is to be granted. where the Casual Sweeper is doing
all the works which are to be done by the regular Part-time Sweeper. In the
instant case, the regular Part-time Sweeper has to take care of the entire
sweeping area of the office, which is stated to be about 131 sg.mtr. Since
that be position, it is true that only one Casual Sweeper should have been
appointed. But the illegality has been committed not by the original
applicant or by the contesting respondent No. 5 in the appointment of the
Casual Sweeper, and the said illegality has been committed by the
respondent authorities concerned. Therefore, it appears that if only one
Casual Sweeper was appointed. certainly his case could have been taken
for consideration in terms of Ext. P7 G.O. (P) dated 25.11.2005 or at least
in terms of the subsequent G.O. (P) dated 09.02.2010 as the case may be.
Therefore, we are of the view that the respondents authorities cannot
justify the rejection order on the grounds cited therein for that would
amount to taking advantage of wrong committed by them. In the instant
case, the Contesting respondent No. 5 has also sought for regularization
and his plea was rejected. Thereafter. it appears that he secured another
regular job and he has quit the service as Casual Sweeper. So, as of now,
there is only one Casual Sweeper, who has staked the claim for
regularization. The original applicant was terminated from service on
06.07.2010. when another regular incumbent was transferred to the office.
Later the said regular Casual Sweeper was transferred from the said office
and the original applicant was inducted as Casual Sweeper w.e.f. October

2016."




Accordingly, the plea of the petitioner for regularization in service is
seen remitted to competent authority, the first respondent, the
Department of Animal Husbandry, for passing orders afresh affording
reasonable opportunity of being heard to the petitioner taking into
consideration the above said findings and observations made by the
Honourable High Court. In view of the above findings and observations
made by the Honourable High Court, it is appropriate for AD to comply
with directions contained in the judgment in its true spirit. There is no
need to file any appeal against the directions contained in the judgment
dated 09.08.2021 in OP (KAT) N0.306/2017".

7. When consulted, the Finance department has opined as follows:-

"WWOHA gereEl S6Mlallgeseanee dileiniess SOmEAYBUD @& 00 WBIad
620glO® OYRIOEOM OAIQYAIM MLOWRE GRGIMIG e Adafed
@RElIOIOBIlOM  @RSIMNIMOBIE DleO20w @IGAIM. «fSMAM  REEM
Qdhafemos’ @reidmdlesm".

8. On the basis of the remarks of Finance & Law Departments, the
findings and recommendations of Hon'ble High Court of Kerala in the
judgment dated 09.08.2021 in OP(KAT) 306/2017 and the observations of
the hearing Officer, the request of the petitioner has been examined in
detail. As of now the Government Order rejecting the claim for
regularization in service needs to be reconsidered. The original applicant
was terminated from service on 06.07.2010. when another regular
incumbent was transferred to the office. Later the said regular Casual
Sweeper was transferred from the said office and the original applicant
was inducted as Casual Sweeper w.e.f. October 2016. Hence the file was

circulated to Hon’ble Chief Minister, Whether Smt. Moly, who has been




working as Casual Sweeper at Veterinary Dispensary, Nochad, Kozhikode
can be regularised with effect from October 2016, the date on which she
was reinstated in service. The Hon'ble Chief Minister ordered to place the

matter before the Council of Ministers.

Point for Decision

whether Smt. Moly, who has been working as Casual Sweeper at
Veterinary Dispensary, Nochad, Kozhikode may be regularized in service
with effect from October 2016, the date on which she was reinstated in
service and directions of the Hon’ble High Court of Kerala dated

09.08.2021 in OP (KAT) 306/2017 be complied with accordingly ?




