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Administrative Department has sought remarks as to whether the




e conrt duecnon i OA No SS9/Z205 58

Attentton of Adpumistrative Department v invited 1o the crireutar
No d31s67/Rules/72/PD dated 140971975, and that deparoment s
intormed that as per clause 2 of the above circular, the following are,
by and large. the circumstances under which Government may relax
the service rules 1n individual cases.

1) If certain service beneflits legitimately due to an officer
have been denied to him for a long period and it is found that
procedural delay in 1ssuing final orders will cause irreparable harm to
the legitimate rights of the officer, Government may resort to
relaxation of the rules.

IV) In cases where gross injustice or inequity 1S seen to
result from the application of the rules in all their rigour.

As per clause 3 of the above circular, 1t is specified that the mere
fact that the enforcement of a rule creates hardship to an officer or a
group of officers will not be the ground for invoking the power under
Rule 39 and as per clause 5, generally rules should not be relaxed in
individual cases unless there are compelling reasons justifying such
relaxation.

In the instant case, the petitioner was included as S1.No.14 in the
rank list published by the KPSC for the post of Range Forest Officer.
Vide erratum notification dated 22/03/2012, Sri. Muhammed Raphy
K.M was placed as SL.No.8A 1n the rank list and was advised by the

Commission. Later vide erratum notification dated 21/12/2013 the

petitioner was placed as S1.No.8AI in between Sri. Ratheesh T (8) and
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Sri. Mohammed Raphy K M (8A) in the said rank list. Subsequently,
the petitioner was advised by the Commission vide memo dated
10/11/2014. But he did not get an appointment order thereafter. as one
Mr. Geo Basil Paul has challenged the advice of the petitioner by filing
OA NO.2273/2014 mainly on the ground that the vacancy against
which advice was made was in a different stream for the very same
post. The Hon'ble Tribunal thus quashed the advice in respect of the
petitioner.  Thus, the petitioner has filed the present Original
Application seeking appointment to the post of Range Forest Officer.
In the order dated 01/06/2016 in OA No. 589/2015, the Hon'ble
Tribunal directed Government to issue appropriate orders by invoking
Rule 39 of the KS & SSR's by appointing the applicant in an existing
vacancy.

It is evident that there occurred considerable delay on the part of
the Commission in taking a decision on the application for rechecking
of marks by the petitioner in time, since by the time the erratum
notification was issued, the Rank list had expired. Had the authority
arrived in a decision in time, the petitioner would have been advised in
the right vacancy. Here the applicant was denied advice and
appointment for no fault of his.

"In the circumstances stated above and in light of the direction
of the Hon'ble Kerala Administrative Tribunal in OA No0.589/2015, the
Administrative Department may take appropriate action to comply with

the direction of Hon'ble Kerala Administrative Tribunal. While

invoking Rule 39, that department may follow the directions contained
in the Circulars No.131867/Rules/72/PD  dated  14/9/1973,
No.76016/Rules-1/76/PD  dated 20/07/1976 and No.98995/Rules-
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"In the instant case, even though the applicant got hight position
in the erratum order, he did not get appointment for no fault of his
while the persons placed below him in the rank list got appointment.
As pointed out by P& ARD, it is evident that there was considerable
delay on the part of the Commission in taking a decision on the
application for rechecking of marks and he would have been appointed
in the right vacancy if the Commission had acted in time. as the
benetits legitimately due to the applicant have been denied to him for a
long period, the Administrative Department may be advised to take
steps for appointing the applicant invoking Rule 39 of KS & SSR
against the vacancy occurs consequent to the promotion of another
officer in the same stream, as directed by the Hon'ble Tribunal and
opined by the P&ARD."
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